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No. 657. 


MocLear & KENDALL vs. Succession oF J. L. HuNSICKER. 


A motion to strike out the answers of a witness, as irrelevant, or not responsive, 
should be passed on by the court separately, as a preliminary matter, and not 
referred to the merits. 

The answers of witnesses, if practicable, should amount to mere admissions, or 
denials. Every thing additional will be stricken out, except such statements of 
fact as are explanatory of, and “closely linked” with the questions propounded. 

In the absence of proof to the contrary, it will be presumed that notaries of other 
States have no greater powers than are possessed by those of this State. 

When extracts from commercial books are ordered by a court, they must be literal 
transcripts from the books, not accounts based on the books. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Ray, J. 
Franklin Garrett, for plaintiffs and appellees. 
Morrison & Farmer, for defendant. . 
On REHEARING: 
The opinion of the court was delivered by 
Mannina, C. J. This suitis upon four promissory notes. The defense 
is payment, to sustain which the defendant propounded interrogatories 
to the plaintiffs. 
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The first is—“ Examine the fourteen letters and two receipts hereto 
annexed. Was not each one of said letters and receipts written by your 
firm or by direction of your firm?” The answer of each plaintiff covers 
fifteen pages of the transcript. It commences: “Each of the fourteen 
letters and two receipts was written by the firm of McLear & Kendall 
or by their direction, under the following circumstances :” and then fol- 
lows a narrative of all the business transactions between plaintiffs and 
defendant’s intestate, commencing two years before the first purchase 
that is included in this suit. All the facts, events, and circumstances are 
recited with amazing amplitude of detail; rules of law governing the 
imputation of payments are announced, and copious quotations from the 
correspondence of the parties are inserted. It is, in fact, such a state- 
ment of their case as is appropriately placed in what we call a “brief,” 
or written argument on the facts and the law. 

The defendant moved to strike out the whole answer, save only the 
first two lines, ending with the word “direction,” on the ground that the 
answer is not responsive to the interrogatory, and this motion was re- 
ferred to the merits. This was improper. The motion was a preliminary 
to the trial, and should have been heard and decided before that began. 
The defendant’s reserved bill requires us to review the further question 
whether that part of the answer to which she objected should have been 
stricken out. 

In answering a question, the interrogated party must simply confess or 
deny the fact, but may nevertheless state some other facts tending to his 
defense, provided they be closely linked to the fact on which he has been 
questioned. Code of Practice, art. 353. The scope and meaning of this 
descriptive phrase “closely linked,” as defining the relation which the 
facts stated bear to the fact about which the party is interrogated has 
received numerous adjudications. Jocum vs. Roy, 3 Martin, 410; Wells 
vs. Hickman, 6 Rob. 2; Baker vs. Garlick, 9 Rob. 127; Smith vs. Richard- 
son, 11 Rob. 518; Williams vs. Vance, 2 Annual, 910; Hoover vs. Mil- 
ler, 6 Annual, 205; Owen vs. Brown, 13 Annual, 201. If the answer 
states a distinct and separate fact from that upon which the inter- 
rogatory is based, and not necessarily connected with it, or if he states 
a legal consequence following upon facts, the answers will be excluded, 
and, a fortiori, will the answer be stricken out where a series of acts, in 
no way connected with or linked to the manual signing of a paper, are 
detailed with an intent too obvious to be mistaken. The motion of the 
defendant should have been sustained. 

Notwithstanding the expressions used by this court in ordering objec- 
tionable parts of answers to be “stricken out,” the plaintiffs’ counsel 
contends that it can not be done, but only that such objectionable parts 
may be disregarded. And he bases this upon another proposition—that 
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the answers to interrogatories on facts and articles form part of the 
record, and need not be offered in evidence. This last is indisputable, 
but it means that those answers only form part of the record which are 
held and received by the court as legal and proper answers. When this 
court uses and repeats the expression, that answers or parts of answers 
are ordered to be “stricken out,” the meaning is that the clerk should 
not copy them in the transcript, even with lines drawn across them as 
was done here. And the plaintiffs anticipated this manner of executing 
the order of the court, as is apparent by. their attaching the excluded 
answers to a bill of exceptions, taken to the refusal of the judge to permit 
them to offer those answers in evidence. 

It is apparent that if the plaintiffs could not be permitted to go beyond 
the limits of a responsive answer to the interrogatory which probed their 
conscience, they could not use the excluded answers of themselves as 
original testimony, and the court properly excluded them. There is 
little excuse for a party, interrogated on facts and articles, now to go 
beyond, or to attempt to go beyond, a categorical answer, or the state- 
ment of facts closely linked with that about which he is asked. When 
this form of obtaining the statement of one’s adversary in a suit at law 
' was introduced in our practice but few persons had conceived, and still 
fewer would have approved, the innovation of permitting a party to tes- 
tify in his own behalf. When a profound thinker first startled the legal 
profession with the enunciation of this as a proper rule to apply to the 
investigation of legal contestations, it was pronounced a heresy with 
exceptional unanimity. So rapid has been the progress of legal reform 
in that direction that not only were parties permitted to testify in our 
courts when both were alive and present, by the law of 1867, but even 
when the lips of one had been sealed by death, the law of the following 
year (Acts 1868, p. 269; Civil Code, art. 2260 as amended by new number 
2281), permitted the surviving adversary to testify—an enlargement of 
the rule the sound policy of which may well be doubted, and which is 
at variance with the reason on which the rule is founded. 

The plaintiffs had but to take their own testimony under commission, 
when they found their debtor was restricting their freedom of reply by 
binding them with the legal withes of a peculiar and technical kind of 
interrogatories. 

The defendant now moved that the plaintiffs produce in court extracts 
from their books, or sworn copies of their accounts with him, and this 
was granted. A few days afterward the plaintiffs filed these extracts and 
copies, from which it appeared that the oath, by which they were verified, 
was administered by one Puhl, a notary public, who also signs as com- 
missioner, and in the recital of his jurat states himself to be special com- 
missioner appointed by the court of Ouachita to take the oath of 
plaintiffs. 
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There is neither order of the judge, designating him as special com- 
missioner by name, nor commission addressed to him as such, and 
therefore his power to receive the oath would rest upon his official 
capacity as notary public. We must assume that notaries in Delaware 
could only do such official acts as notaries could do under our law, there 
being nothing shown to the contrary, and it was not until the present 
year that those officers were empowered to receive oaths or acknowl- 
edgments. Acts 1877, p. 10. 

The defendant, treating the copies filed by plaintiffs as having no legal 
existence, by reason of their want of a legal affidavit, moved the court 
to take the statements of her own affidavit of what she expected to 
prove as confessed. Her affidavit had disclosed what she had expected 
to prove by the copies which she was calling for. The court refused her 
motion, and she complains. 

The rule of law which permits a party to take his own averments and 
‘allegations pro confessis when his adversary is derelict in not complying 
with the order of court is made to prevent any delay or evasion of a 
compliance with that order. In this case the plaintiffs had complied with 
extraordinary celerity, and had furnished defendant with what purports 
to be the account of the parties, and the incapacity of the officer who 
administered the oath was the objection to it as a proper compliance with 
the order. 

Another ground for the motion was that the papers filed by the plain- 
tiffs were not extracts from their books, nor sworn copies thereof, but a 
statement of accounts. An examination of all of the accounts thus filed 
countenances this allegation, but does not substantiate it. The plaintiffs 
are not permitted to restate their account with the defendant, or to put 
it in the shape they think it ought to be, but they must comply with the 
order which calls for extracts from or copies of their books. It is the 
account as it appears on their books, with all the mistakes of their book- 
keeper, that is wanted, and that must be supplied. It is probable that 
the books will show that the cheque on Bethlehem bank for five hundred 
dollars was credited on the first-maturing note in this suit, as it ought to 
be, since the plaintiffs’ letter distinctly imputes the payment then made 
to that note. The evidence in this record satisfies us that the plaintiffs 
are not entitled to the judgment awarded them in the lower court, and 
the last letter written by the deceased to his creditors equally shows 
that the judgment of our predecessors in favor of the defendant is not 
correct. Ti. 

On the last day of April, 1873, Hunsicker wrote the plaintiffs: “I could 
not blame you for being angry with me for not lifting the notes you hold 
against me. I have tried in vain thus far to raise any money. I have 
offered heavy interest, but the money is not in thé country. * * * I 
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own some fine property, there is no better in this place, but I could not 
to-day sell for half its value. I am under many obligations to you for 
waiting on me so long, and God knows that I would not swindle you out 
of one cent. If I die, you are bound to be paid. Yours is a debt that I 
will pay if I never pay any others.” . 

This is not the language of a man who owes nothing to the person to 
whom he is writing, and it is only the fact that he owed nothing that 
could justify a judgment in his favor. He died three months afterward. 

We shall remand the case. Our review of the rulings of the district 
judge will enable the court that shall hear the new trial to dispose prop- 
erly of such issues, if they shall be raised again, and as the new tran- 
script will contain nothing but the pleadings, process, and the testimony 
of that trial, with the orders and judgment and minutes of the court, or, 
in other words, will not be incumbered with the evidence in this record, 
we shall be able to arrive at a juster judgment than we can now pro- 
nounce. 

It is therefore ordered, adjudged, and decreed that the decree here- 
tofore rendered by this court, and the judgment of the lower court, are 
avoided and reversed, and the cause is remanded to the district court to 
be heard anew, and to be proceeded with according to law, the plaintiffs 
and appellees to pay costs of appeal. 


No. 739. 
Tuer STATE vs. JAMES ATKINSON. 


Persons on trial for aileged crimes have a right to demand that all of the regular 
venire of jurors present, and not then engaged on other jury duty, shall be sub- 
mitted to their acceptance, or rejection, before talesmen are-.resorted to for the 
formation of juries. 


PPEAL from the Seventeenth Judicial District Court, parish of 
Natchitoches. Pierson, J. 

W. P. Hall, District Attorney, for the State. 

C. F. Dranguet and J. F. Smith, for defendant and appellant. 

The opinion of the court was delivered by 

Marr, J. The accused was indicted, tried, and convicted of assaulting 
R. W. Allison, by willfully shooting at him. Having been sentenced to 
imprisonment in the penitentiary, at hard labor, for one year, he has 
brought the case before us for review. 

The only question for our consideration is that presented by the bill of 
exceptions as to the formation of the jury. 

The case was reached late in the evening of the day on which it had 
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been fixed for trial. Two juries were then out in cases in which verdicts 
had not been rendered, and there were, on those two juries, five only of 
the regular venire. The accused announced himself ready for trial, and 
the sheriff proceeded to call the jury. Four only of the venire answered, 
and the names in the box were exhausted. Thereupon the judge ordered | 
the sheriff to summon twenty-six talesmen, to be in attendance the next 
morning at nine o’clock; and the court adjourned to that hour. 

When the court met next morning, and the trial was resumed, the two 
juries that were out when the court adjourned the evening before had 
been discharged, and the five veniremen who had been on those two 
juries were present in court. The sheriff began to call the talesmen, in 
order to complete the jury, when the counsel for the accused objected, 
and moved the court to order.the sheriff to call into the jury-box the five 
veniremen in question. The judge refused to do this, on the ground that 
the talesmen and the four regular jurors who had answered to their 
names constituted the lawful jury for the trial of the case, and not the 
rest of the regular panel, who had not answered; and he ordered the 
sheriff to call the talesmen. The jury was completed, being composed 
of one of the four veniremen, who had been called the evening before, 
and. eleven men chosen from the talesmen, who had been summoned by 
order of the court. 

The accused reserved his bill of exceptions; and, after a verdict of 
guilty, with a recommendation to the mercy of the court, he moved for a 
new trial, on the same ground, that the talesmen could not be resorted 
to until after the veniremen in court had been called. 

The judge proceeded under the act of 1873, section ten, page 168, which 
is as follows: 

“When the regular venire shall have been exhausted, and it is neces- 
sary to summon talesmen, it shall be competent for the district judge to 
determine how many shall be summoned, at what time the summons 
shall be returned, and from what part of the parish they shall be sum- 
moned; and he shall not be required, when, in his opinion, the public in- 
terests may suffer from so doing, to order the talesmen to be summoned 
from among the bystanders or persons in proximity to the court-house, 
but he shall have the discretion to order the talesmen from any part of 
the parish he may deem best.” 

The sheriff had called all the names in the box, and the regular venire 
had been exhausted. Obviously, it had become necessary to summon 
talesmen. It can not be questioned that the judge might have directed 
the sheriff to call the bystanders, those who were in the court-room and 
such persons as might have been outside in proximity to the court-house. 
Possibly, the jury might have been completed, and if it had been so com- 
pleted, there can be no doubt it would have been legally formed. The 
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judge could not know when the two juries that were out might find verdicts 
and be in court; and he could rely on four only of the regular venire who 
had answered to their names. A due regard for the public interest, as 
well as for the right of_the accused to a speedy trial, by an impartial 
jury, required the judge to order a sufficient number of talesmen to be 
summoned to secure the completion of the jury, and so to fix the time 
for the return of the summons as to enable the sheriff to have in attend- 
ance more suitable persons for that service than he would probably have 
found among the idle spectators in the court-room, or those who might 
be loitering about the court-yard. 

If, at the opening of the court next morning, the two juries had still 
been out, it would have been the duty of the court to proceed to have 
the talesmen called and the jury completed. But the state of things 
which existed at the time of the adjournment the evening before had 
ceased to exist. The two juries had completed the service in which they 
were then engaged, and were ready for service es regular jurors for that 
term. 

The act of 1873 evidently contemplates and intends that the venire 
summoned in accordance with its provisions shall, as far as it may be 
practicable, perform the entire jury duty of the term for which they are 
summoned. 

After directing how the names of the persons to be summoned as jurors 
shall be drawn, section five declares that “the persons whose names 
have been so drawn shall be the jury for the said court.” It requires the 
list, so soon as completed, to be preserved in the clerk’s office, “ open to 
inspection,” and to be published in at least three issues of the official 
journal, if one be published in the parish, or any other paper, or posted 
at the court-house door if there is no official journal or other paper pub- 
lished in the parish. 

The object is, undoubtedly, to give all parties interested an opportu- 
nity to know who will compose the jury at the ensuing term, and to as- 
certain their fitness to serve in that capacity. Parties accused have the 
right to demand that they shall be tried by jurors selected from this list, 
if practicable, and that other persons, talesmen, shall not be resorted to 
until after the regular venire shall have been exhausted. 

When the court met four of the venire had already been called and 
were in the jury-box, and five others, who were absent when the call was 
made, were present, not excused by the court, and not engaged in jury 
duty. It was the right of the accused-to have all of the regular venire 
in attendance presented to him for acceptance or rejection; and as the 
five who had not answered the evening before were then in attendance, 
the regular venire had not been absolutely exhausted, and they should 
have been called first, and the talesmen should been called only after all 

35 
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of the regular venire in attendance had been called and the list had been 
actually, absolutely exhausted. 

The court need not wait, should not wait, when the names of the regu- 
lar Venire have once been called; but if, before the talesmen are called 
and the jury completed, members of the regular venire who were not 
present at the first calling come into court, they should be called, and 
the jury completed from them if practicable. Manifestly, the jury could 
not have been completed without calling the talesmen; but the accused 
was entitled to have as many of the venire on the jury as might be found 
qualified and should not be challenged. We see no reason to doubt that 
the talesmen were proper persons and suitable jurors; but we do not 
think it safe, in criminal cases, to compel the accused to submit to a trial 
by any other than a jury selected from the regular venire, where such a 
jury can be impaneled; and no right which the law has given to the citi- 
zen, no safeguard which has been provided for the protection of life, or 
liberty, or property should be disregarded by the judicial tribunals. 

We think our learned brother of the court below erred in refusing to 
have the five veniremen called into the jury-box before resorting to the 
talesmen. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be annulled, avoided, and reversed; that the verdict of the 
jury be set aside, and that the case be remanded to be proceeded with 


according to law. ‘ 


No. 704. 
G. M. Bayty & Ponp vs. E. A. GIvEns, Sr. 


Article 326 of the Code of Practice which provides thatif a defendant denies his sig- 
nature of the instrument he is sued on. he shall n t, if his signature is proven, 
be allowed to set up any other defense, only applies when the instrument sued 
on purports to be signed by the defendant himself. It does not apply when the 
instrument is signed by one assuming to be the agent of the defendant. 
PPEAL from the Eleventh Judicial District Court, parish of Lincoln. 

Trimble, J. 
R. W. & R. Richardson, for plaintiffs and appellees. 
Gaskins & Barksdale and J. S. Young, for defendant. 
The opinion of the court was delivered by 
Mannine, C.J. This suit is brought by the commercial firm of G. M. 

Bayly & Pond, of New Orleans, against E. A. Givens, Sr., of Lincoln par- 

ish, and is founded on a draft alleged to have been drawn by E. A. Giv- 

ens, Sr., per pro. B. C. Alexander, on W. Morrison & Co., for $2550, in 
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favor of B. C. Alexander, accepted by Morrison & Co., and indorsed B. 
C. Alexander, in blank, dated New Orleans, April 19, 1873, and due ten 
months after date. It is alleged by plaintiffs that they are the owners 
and holders of the draft, having acquired the same for a valuable con- 
sideration; that E. A. Givens, Sr., by his duly authorized agent, B. C. 
Alexander, executed the draft; that at maturity the draft was not paid, 
the drawees having no funds of the drawer in hand, and that demand 
and protest were waived with the knowledge of the drawer. 

The defendant filed what he termed a peremptory exception and an- 
swer, in which he pleads that “ had he drawn such draft as that sued on, 
or caused the same to be drawn, he was entitled, under the law, to notice 
of protest and dishonor,” which he avers was not given. He then denies 
signing, or causing to be signed, the draft; denies that he authorized B. C. 
Alexander, or any one else, to sign the draft, either verbally or in writing. 
He alleges that Alexander never was authorized for such purpose; that 
the signature to the draft does not appear to be the genuine handwriting 
of B. C. Alexander, and he denies that Alexander ever signed it. Defend- 
ant avers that he never heard of the pretended execution of the draft 
till long after its maturity; that he has no knowledge of any cause or 
consideration for the same; that the draft is a forgery, and an attempt 
on the part of plaintiffand W. Morrison & Co. to extort money from him, 
defendant, illegally, unjustly, and fraudulently. 

Defendatit afterward filed an amended answer and prayer for a jury 
under oath. 

On the trial the lower court refused to allow the defendant to offer evi- 
dence in support of any part of his defense except that of forgery, hold- 
ing that the only issue was forgery or no forgery, and that under an ex- 
press law the defendant whose signature shall have been proven after 
his having denied the same shall be barred from any other defense. 
Code of Practice, article 326. We think the judge misapplied that law. 
The Code of Practice prescribes that when the demand is founded 
upon an obligation, or an act under private signature, which is alleged to 
have been signed by the defendant, such defendant shall be bound in his 
answer to acknowledge expressly or to deny his signature. Code of 
Practice, article 324. Then follows that other provision that the defend- 
ant whose signature has been denied shall, upon its being proven, be 
barred from every other defense. 

The reason, equally with the letter, of these articles of the Code, limits 
their application to cases where the signature of the defendant himself 
is the matter denied. The expression used is, an act “alleged to have 
been signed by the defendant,” and it is his signature that he must ac- 
knowledge or deny. The article treats of the defendant whose signature 
has been denied by himself, and manifestly means the personal signature 
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of the party who is denying its genuineness. No man can honestly plead 
ignorance of his own signature, but he may well be ignorant of that of 
his agent. It is not reasonable to suppose that the law would require a 
man to know the signature of his agent with the absolute certainty that 
he knows his own. Men often have agents whom they have never seen 
write, and whose signatures they have never seen. The provision of the 
article is punitory in its character, and it would be contrary to all rules 
of interpretation to extend it by implication or analogy to cases not 
clearly within its terms. This view is strengthened by and is in harmony 
with the similar provision of the Civil Code that the person against whom 
an act under private signature is produced is obliged formally to avow 
or disavow his signature, but the heirs or assigns may simply declare 
that they know not the handwriting or signature of the person they rep- 
resent. Article 2240 (new No. 2244). 

These views are conformed to what was said by this court in 1846 
at this place, i. e., that the penalty established by these articles is im- 
posed by its terms upon the party who denies his signature, and should 
not be extended by implication. Bradford vs. Cooper, 1 Annual, 325. 

Justice to both parties requires the case to be remanded. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed, and that this cause be remanded 


to be proceeded with in accordance with law and the views herein ex- 
pressed, and that appellees pay the costs of appeal. 


No. 741. 


Mecuanics’ Burtprne Association vs. C. L. Ferevson. J. B. Puau, 
THIRD OPPONENT. 

The pledge or sale of a negotiable instrument before its maturity carries with it all 
the liens by which the instrument is secured, and by such sale, or pledge, the 
transferee divests himself of all power to affect the liens which secure the in- 
strument. 

The unauthorized cancellation of a mortgage by the recorder of mortgages, can 
not impajr any rights of the owner of the mortgage. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Looney, J. 

W. H. Wise, for plaintiff and appellee. 

J. B. Slattery, for defendant. 

T. Alexander and E. B. Herndon, for third opponent. 

The opinion of the court was delivered by 

ManninG, C. J. In November, 1874, one Frank borrowed a sum of 
money from J. B. Pugh, and executed his notes for its payment, and at 
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the same time delivered to Pugh in pledge, and as security, two notes of 
the defendant, Ferguson, for eight hundred dollars each, dated March 
14, 1874, and payable to Frank’s order one and two years after their 
date, which were secured by a special mortgage and the vendor’s privi- 
lege on two lots in Shreveport. In March, 1875, Ferguson, being about 
to execute a mortgage to the plaintiff upon the same property, procured 
from Frank a waiver of his precedence, and agreed that the plaintiff's 
mortgage should prime his. Upon the foreclosure of plaintiff's mort- 
gage, and the sale of the property, Pugh filed a third opposition to the 
payment of the proceeds of sale to the plaintiff, and claimed them for 
himself to an amount sufficient to satisfy the two notes held by him. 

The lower court held that Frank’s waiver was effectual, and displaced 
the mortgage which secured the notes pledged to Pugh. We do not 
think so. 

It is well established that the holder, transferee, or pledgee before ma- 
turity of a negotiable promissory note as collateral security is entitled, 
to the extent of his debt, to all the rights of a bona fide holder for value, 
and is for all practical purposes the owner of the obligation. King vs. 
Gayoso, 8 New Series, 370; Nott vs. Watson, 11 An. 664; Bank vs. Gaien- 
nie, 21 An. 555. When a debtor wishes to pawn promissory notes, stocks, 
ete., he shall deliver them to the creditor, and such pawn so made with- - 
out further formalities shall be valid as well against third persons as 
against the pledgers thereof, if made in good faith. Civil Code, article 
3125, new number 3158. 

“ When the bill or note of a third party, payable to order, is indorsed 
as collateral security for a debt contracted at the time of such indorse- 
ment, the indorsee is a bona jide holder for value in the usual course of 
business, and is entitled to protection against equities and offsets and 
other defenses available between antecedent parties, provided, of course, 
that the bill or note transferred as collateral security is itself at the time 
not overdue. And the same principle applies when the collateral bill or 
note is payable to bearer, and is transferred to the creditor by delivery. 
This doctrine rests upon clear grounds. There is an evident present 
consideration for the transfer of the collateral bill or note; a present 
change in the legal rights of the parties. And the text-writers, sup- 
ported by an almost unbroken train of decisions, agree that the indorsee 
is entitled to protection to the extent of the debt secured.” Daniel’s 
Negot. Instruments, sec. 824. 

And that the holder and pledgee of the notes in this case held also the 
rights under the mortgage which was a security for their payment is 
equally clear. “The assignment of a debt, by whatever form of trans- 
fer, carries with it any bill or note by which it is secured; and the trans- 
fer by indorsement or assignment of a bill or note carries with it all 





SUPREME COURT OF LOUISIANA, 





Mechanics’ Building Association vs. Ferguson. 








securities for its payment, whether a mortgage or otherwise.” Idem, 
section 748. 

The sale or transfer of a credit includes every thing which is an acces- 
sory to the same, as suretyship, privileges, and mortgages. Civil Code, 
art. 2615, new number 2645. 

The mortgage is accessory to a principal obligation, which it is de- 
signed to strengthen, and of which it is to secure the execution. Civil 
Code, article 3251, new number 3284. 

The transfer of a negotiable note by indorsement operates a transfer 
of any mortgage given to secure it. Auguste vs. Renard, 3 Rob. 389; 
Perot vs. Levasseur, 21 An. 529. 

The plaintiff contends that the waiver by Frank of his antecedent 
mortgage gave the precedence to that just then executed in favor of 
plaintiff; but Frank had parted with the possession of the notes, and 
had not the right to deprive his transferee of the accessory security. 
The holder of mortgage notes, payable to order and duly paraphed, alone 
has the right to raise the mortgage, or release the privilege given to 
secure their payment, and the recorder has no right to cancel the mort- 
gage without the production of the notes themselves, and upon the order 
of the holders thereof. Civil Code, article 3345, new number 3382. The 
erasure and cancellation of a mortgage by the recorder will not bind the 
mortgagee when it has been done without his knowledge or consent, and 
he may enforce his rights under the mortgage against the property 
mortgaged. He may show that the certificate is untrue, and that the 
recorder acted on insufficient evidence, and without his consent. Dreux 
vs. Dacourneaux, 5 Martin, 625; Lafarge vs. Morgan, 11 Martin, 525; 
Macarty vs. Landreaux, 8 Rob. 130. These enunciations of legal prin- 
ciples are made in the language of the Code, and the decisions of this 
court through a series of years, and justify the claim of the third oppo- 
nent to be paid out of the proceeds of the sale. But he can claim only 
the amount of the debt which Frank owes him, and to secure which the 
mortgage notes were pledged. 

Therefore, it is ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed, and it is now ordered and de- 
creed that J. B. Pugh is entitled to be paid the amount of the two notes 
of Frank, executed to him, for six hundred and seventy-two dollars and 
five hundred and sixty dollars, and interest thereon, and that the sheriff of 
the parish of Caddo pay such amount to the opponent out of the pro- 
ceeds of sale of the mortgaged property, and that opponent recover of 
the plaintiff the costs of his opposition in the lower court and the costs 
of this appeal. 

Mr. Justice Egan recused himself in this case. 
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No. 702. 
E. H. Coie, ADMINISTRATOR, VS. JAMES SMITH, ADMINISTRATOR. 


Parol evidence is admissible to explain that a party’s name on a negotiable instru- 
ment was not intended as an indorsement. 

4 PPEAL from the Twelfth Judicial District Court, parish of Cata- 

houla. Taliaferro, J. 

Wade R. Young, for plaintiff and appellee. 

Boatner & Elam, for defendant. 

The opinion of the court was delivered by 

MannineG, C.J. The representative of Ranson Riddick’s estate is sued 
for his alleged liability as indorser of a promissory note. 

J. A. White executed the note in favor of Riddick in payment of a 
tract of land sold him. At its maturity White was unable to pay the 
whole sum due, and agreed with John Cole to sell him one half of the 
land in consideration of his paying the residue of the note. Cole, White, 
and Ranson Riddick went to Noah Riddick’s house to perfect this ar- 
rangement and take up the note. Noah narrates the way in which it 
was done. 

He was debtor to Cole for fifteen hundred dollars, about the sum still 
due on the note, and gave a draft for it to the holder, Ranson Riddick, 
in payment of the note. This draft was paid, and Ranson was satisfied. 
Ranson then wrote his name on the back of the note, as is often done by 
a holder of a note or draft when payment is received. He is sued upon 
that indorsement, and when his representative offers to prove how it 
was made, for what purpose, the circumstances attending the act, and 
the intent of all the parties, he is met by the objection that parol evi- 
dence is not admissible to contradict or vary the terms of a written in- 
strument. 

The object of the testimony was to prove payment, and to explain that 
what was in appearance an indorsement in the legal and commercial 
sense of that word, was, in fact, a receipt. It has been often held that 
such testimony was admissible for that purpose. Frique vs. Hopkins, 4 
New Series, 222; Peytavin vs. Maurin, 2 La. 481; Bethany’s case, 7 Rob. 
61; Bouche vs. Michel, 10 Rob. 92; Saramia vs. Courrégé, 13 Annual, 25. 
It could not be otherwise. Courts of justice would be a mockery if the 
rules of evidence applied by them excluded the ascertainment of the cir- 
cumstances attending such a transaction as this, or permitted the holder 
of an instrument, delivered to him for a specific purpose, to make it 
available for another and wrongful one. Cole took possession of the 
note to hold it against the maker until the title to one half of the land 
should be made to him. As to Riddick, it was a receipt. 

There was judgment for plaintiff. The testimony showing the real 
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character of the legal act which resulted in Ranson Riddick writing his 
name upon the paper was improperly excluded. The authorities cited 
by plaintiff relate to a different prohibition. 

It is therefore ordered, adjudged, and decreed that the judgment cf 
the lower court is avoided and reversed, and that there be now judgment 
in favor of defendant with costs of both courts. 


No. 728. 
J. H. Retnuowp ys. Joun T. LUDELING ET AL. 


The members of a corporation, organized under the laws of this State, for the pur- 
pose of transporting persons or property for hire, are not liable individually, 
or in solido, for the obligations of the corporation executed by its authorized 
officers. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. 

R. W. & R. Richardson, for plaintiff and appellant. 

Frank P. Stubbs, for defendants and appellees. 

The opinion of the court was delivered by 

Marr, J. This is a suit against John T. Ludeling, John Ray, Francis 
P. Stubbs. Wesley J. Q. Baker, and Willigm R. Gordon, to recover of 
them in solido the amount of two promissory notes of the North Lou- 
isiana and Texas Railroad Company, one dated the first of January, 
1871, payable one day after date, to the order of J. H. Reinhold, for 
two thousand dollars, signed “John Ray, president,” countersiged 
“Joseph F. McGuire, secretary;” the other dated the twenty-first of 
January, 1874, payable one day after date, to the order of George C. 
Waddill, for three thousand dollars, signed “ John T. Ludeling, president 
N. L. & T. BR. R. Co.,” countersigned “Joseph F. McGuire, secretary.” 

The petition charges that the defendants and their associates pur- 
chased at sheriff’s sale, on the third of February, 1866, all the property, 
rights, and franchises of the “ Vicksburg, Shreveport, and Texas Rail- 
road Company,” and, after having operated the same as a railroad under 
the old name for a considerable length of time, they, the defendants, with 
others, Geo. C. Waddill, James M. Horne, and Wm. M. Pinckard, were, by 
the provisions of act No. 108 of 1868, “specially created into a body 
corporate and politic, for the purpose of constructing, maintaining, and 
operating a railroad and magnetic telegraph on the line of the railroad 
which had been purchased by them on the third of February, 1866, the 
road to be used for the purpcse of transporting freight of every kind, 
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and passengers, the name and style of the corporation to be ‘ the North 
Louisiana and Texas Railroad Company,’ with domicile at Monroe.” 

The petition goes on to charge that “ defendants, with their associates, 
did operate said road under that firm name and by authority of said act 
of incorporation; that John Ray and John T. Ludeling were presidents 
of said company and Joseph F. McGuire secretary on the respective 
dates that their names were affixed to the obligaticns in suit;” that they 
did run said railroad; that they did carry freight and passengers for 
hire; “were common carriers and commercial partners; and by their acts 
and declarations induced other third persons as well as petitioner to 
trade with them and accept their paper and written obligations, under 
the assurance that they (defendants) were bound in solido; that they so 
held themselves out to the world, and while thus associated as common 
carriers and commercial partners they executed and issued, by their duly 
authorized and empowered officers, the obligations in suit, of which peti- 
tioner is legal holder and owner for a valuable consideration.” 

The prayer is for judgment in solido against defendants for the amount 
of the two obligations, with interest as stipulated. 

After exceptions to the service of the citations, which were overruled, 
and which need not be noticed, defendants answered, beginning with a 
general denial. They admitted that the notes sued upon were executed 
by “the North Louisiana and Texas Railroad Company, a corporation 
incorporated by the General Assembly of Louisiana in the year 1868; 
but they deny that they are personally responsible for the obligations of 
said corporation.” 

The judgment of the district court was in faver of defendants as in 
ease of nonsuit. Plaintiff appealed; and defendants in their answer 
pray that the judgment be so amended as to be final against the demand 
of plaintiff. 

The capacity of John Ray and John T. Ludeling as successive presi- 
dents, and of Joseph F. McGuire as secretary, of the North Louisiana 
and Texas Railroad Company, and the genuineness of their respective 
signatures to the notes sued on were admitted. 

It was also admitted that J. W. Greene, receiver, since the thirteenth 
of April, 1875, operated the road; that during the presidency of Ray 
and Ludeling, at the time the obligations sued on were executed, the 
road, while in operation, transported persons and personal property for 
hire. 

There were other admissions and proof which require no special no- 
tice beyond the fact that J. W. Greene took possession of the road as re- 
ceiver under the appointment of the United States Circuit Court; and that 
none of the officers of the company had any thing to do with operating 
the road after Greene took possession. The allegations of the petition 
were proven substantially as charged, except that we find no proof of 
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any representations by defendants to the effect that they were bound 
in solido for the debts and obligations of the company. 

The entire case of the plaintiff rests upon the theory that all persons 
who engage in the business of transporting persons and personal prop- 
erty for hire, that is, all common carriers, are commercial partners and 
as such bound in solido. 

In Chaffe & Bro. vs. Ludeling et al., decided in 1875, reported in 27 An., 
which was a suit on an obligation like those sued on in this case, except 
that it was executed in November, 1866, nearly two years before the act 
incorporating defendants, our predecessors held that no other common 
carriers are liable as commercial partners but those who prosecute that 
business by the use of ships and other vessels; and that defendants, as 
an incorporated association, were liable jointly, and not in solido. 

We are not prepared to assent to this doctrine; but under the view we 
take of this case it is not necessary to pass upon that question. It may 
not be out of place, however, to say that at the time the Civil Code was 
adopted the business of common carriers in Louisiana was confined al- 
most exclusively to transportation by water. Moreover, it was intended 
at that time to adopt a “ Commercial Code,” and the frequent references 
in the Civil Code to the “Commercial Code” show plainly that the com- 
pilers of the Civil Code designed to deal with commerce in general 
terms only, and to defer to the “Commercial Code” for details and a 
complete system of commercial law. The “Commercial Code” was not 
adopted, and the Civil Code contains but few rules of commercial law. 

The character of a partnership must be determined by the object for 
which it is formed, the business intended to be pursued; and the Code 
characterizes as a commercial partnership that which is formed “for 
carrying personal property for hire in ships or other vessels.” R. C, C. 
2875. Manifestly, this is a mere description, not a limitation, of the 
means and instrumentality by which a business or pursuit to which the 
law attaches the obligations of a commercial partnership may be con- 
ducted. A strict literal interpretation of the article of the Code would 
exclude common carriers of passengers only, and would illogically, 
without reason, attach more importance to the vehicle used than to the 
business for which it is used in determining the obligations resulting 
from that business. But we need not pursue this subject, for the reason 
that it is not necessary to the decision of the case. 

Several bills of exception were taken to the rulings of the court in 
admitting and in rejecting testimony on the trial. As the testimony of- 
fered was wholly immaterial, and could in no manner affect the rights of 
the parties, it is not necessary to pass on these rulings of the court. 

Both the obligations sued on in this case are promissory notes of the 
North Louisiana and Texas Railroad Company in its corporate name 
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and capacity, through its proper officers, under the act of incorporation. 
The petition fails to disclose any consideration whatever for these 
notes; and the case stands solely upon the assumption that they are ob- 
ligations of the corporation, executed and issued by its “ duly authorized 
and empowered officers,’ and that they import a sufficient consider- 
ation. 

It is not possible to raise the question more distinctly or to present 
it more plainly and simply: “Are the members of an incorporated com- 
pany, organized and established mainly for the purpose of transporting 
persons and property for hire, liable in solido, individually, as commer- 
cial partners, upon promissory notes of the corporation, executed and 
issued by its duly authorized and empowered officers ?” 

Solidarity of obligation necessarily implies a plurality of obligors. 
The owners of ships and other vessels, who employ them in the trans- 
portation of personal property for hire, are liable in solido as commer- 
cial partners with respect to that business; but it would be quite idle, 
wholly without meaning, to say that the sole owner of a ship or other 
vessel, who employs it in carrying personal property for hire, is liable 
in solido and as a commercial partner. Sole obligor, sole beneficiary of 
his contracts and engagements, he alone is liable. , 

An act of incorporation makes the corporators, however numerous, 
one single juridical person, one single whole. The corporators no longer 
have individuality, so far as the relations of the corporation with others 
are concerned; and the several individualities are aggregated and merged 
into one ereation of the law, the corporation which they compose. In all 
contracts, all dealings of the corporation, it is not the individual mem- 
bers who speak, and who act, and who bind themselves. It is the cor- 
poration, and the corporation alone; and the corporation is as truly a 
unit, one single juridical being and personage, as is individual man in his 
individual acts and engagements. If solidarity is not applicable to the 
single engagements of an individual doing business, whatever it may be, 
in his individual name, and for his individual account and benefit, how 
can that term apply to the contracts, and engagements, and obligations 
of a corporation not less a unit, not less ONE ? 

A number of persons, associated for the carrying of personal property 
for hire, in ships or other vessels, do, either by special contract, or in 
legal intendment, form a commercial partnership, and they are bound in 
solido; but when the same individuals associate themselves under a char- 
ter of incorporation, they do not form a partnership, but do, by con- 
tract, and in legal intendment, form and constitute a juridical being, 
called a corporation; and if, in accordance with its organic law, the act of 
incorporation, this juridical being, this corporation, pursues the same 
business, there are no longer individuals contracting and engaging them- 
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selves, there is no longer an association which the laws calls a commercial 
partnership, there is simply one personage, one juridical being. The 
individual corporators are not bound; the sirgle juridical being, the cor- 
poration alone, is bound; and it is bound in its aggregate capacity as one 
personage, just as one individual man is bound by his single contracts and 
engagements. 

These principles are elementary, and they are laid down and formu- 
lated in the Civil Code, chapter ten, in plain and unequivocal terms. The 
plaintiff contracted with the corporation, not with the individual mem- 
bers, as the notes sued on clearly prove; and he must seek his remedy 
against the corporation, his debtor, not against the individual members, 
who are not his debtors. 

The defendants are entitled to the amendment prayed for in their an- 
swer to the appeal. The notes sued on and the allegations of the peti- 
tion show that these are the obligations of the corporation in its corpo- 
rate name and capacity, by its “ duly authorized and empowered officers,” 
and not the obligations of the individual members; and the law, Revised 
Civil Code, article 437, declares that such obligations can be enforced 
only through the president and against the property and effects of the 
corporation. The corporation may be bound, its property and effects may 
be liable, for these notes; but the individual members are distinct from 
the corporation, and they are in no manner bound for its obligations. It 
would be improper to render a decision in this case which would con- 
clude the holder with respect to the corporation or its property, but he 
has no claim against the defendants, individuals who, with others, com- 
posed the corporation; and they are entitled to a final decree to that ef- 
fect. 

It is to no purpose to say that this corporation is not actively engaged 
in the business for which it was organized. If the individuai members 
were not bound originally, it is difficult to perceive how they could be- 
come liable by a change in the condition of the corporation, by the loss 
of its property, by the suspension or discontinuance of its business, 
even by its dissolution. Creditors may proceed against the corpora- 
tion, or they might provoke a liquidation, and thus reach the property 
and effects of the corporation; but they have no right of action on the 
contracts of the corporation against the individuals composing the cor- 
poration. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be thus amended: That there be final judgment in favor of 
defendants, against plaintiff, rejecting the demand of plaintiff, and dis- 
missing his petition and suit; that the rights of the plaintiff, as holder of 
the two notes sued on as against the North Louisiana and Texas Rail- 
road Company, be reserved and remain wholly unaffected and unim- 
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paired by the proceedings and decree in this case; and that, thus 
amended, the judgment appealed from be affirmed with costs. 


DIssENTING OPINION. 


Eean, J. I dissent from so much of the opinion and decree as holds 
the defendants in no manner to be liable individually for the debt sued 
for. They may not be liable in this action, and yet be or become so as 
individual corporators, at least to the extent of any unpaid stock, 
should the debt not be otherwise satisfied. 


No. 723. 


WILLIAM Marpury, JR., ET AL., TESTAMENTARY EXECUTORS, AND JOSEPH 
P. CrosLey vs. JAMES F. Pace. 


Neither a citation of the defendant, nor a previous judgment of default, is neces- 
sary to the validity of a judgment based on the confession of the defendant. 
PPEAL from the Fourteenth Judicial District Court, parish of 

Ouachita. Parsons, J. 

R. W. & R. Richardson, for plaintiffs and appellees. 

Garrett & Garrett and F. P. Stubbs, for defendant. 

The opinion of the court was delivered by 

DeBuanc, J. On the eighteenth of April, 1867, more than ten years 
ago, plaintiffs filed in the district court for the parish of Ouachita a 
petition at the foot of which we have found the copies of two notes, for 
each eight hundred dollars, dated at Trenton, on the thirtieth of Janu- 
ary, 1861, payable to the order of Slaughter & Crosley, one on the first 
of March, the other on the first of November, 1861, with interest at 
eight per cent from their maturity. 

These notes were signed and delivered by defendant. On the eighth 
of October, 1866, he acknowledged said notes, and waived the prescrip- 
tion thereon. 

On the twenty-fifth of March, 1867, he confessed judgment in favor of 
plaintiffs for the amount of those notes, with interest thereon at the rate 
of eight per cent from the first of March, 1864. For the payment of 
that judgment, he was allowed a delay of nearly two years. 

In April, 1867, the district court rendered judgment against him. 
That judgment, according to its terms, is based, not only on defendant’s 
undenied confession, but on the law, and on the evidence adduced in the 
case. 
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That judgment was forgotten in the archives of the court; no execu- 
tion appears to have issued on the same. It was only in the month of 
March, 1877, that steps were taken to avoid an impending prescription 
and revive the judgment. 

The suit for the revival was filed, and the usual citation served on de- 
fendant. This, he alleges, is the first notice he has had that such a judg- 
ment existed against him. He immediately applied for and obtained a 
suspensive appeal from the decree rendered in 1867, on his own con- 
fession, on his acknowledgment of the debt, his renunciation to a partly 
acyuired prescription, and, we presume, on the two notes, copies of 
which precede that renunciation and confession. 

Through their counsel, plaintiffs pray that the judgment of the lower 
court be amended, and defendant that it be reversed. 

The grounds urged against the judgment and for its reversal are: 

First—That it was rendered without previous default, and on insuffi- 
cient evidence. 

Second—That defendant was not indebted unto plaintiffs; but, as he 
was not cited, the judgment was obtained against him through error and 
fraud. 

First—It is only when the defendant fails to appear, either in person 
or by his advocate, that a judgment by default may be taken against 
him. In this case, defendant appeared in person, and joined issue by 
confessing the facts set forth in plaintiffs’ petition. His appearance not 
only dispensed but precluded plaintiffs from taking a default against 
him. C. P. 310, 357, 534. 

As soon as the petition and confession were filed, the issue was joined, 
the suit began, and the judgment was rendered on as cogent, as incon- 
testable, and as convincing evidence as can be submitted to a court of 
justice; the two notes sued upon, the acknowledgment of the notes, the 
confession of defendant, and his signature, his undisputed and admitted 
signature attached to the notes, to their acknowledgment, and to the con- 
fession. It would have been impossible to add to the proof which we 
have found in the transcript; that proof fully sustains the judgment. 

Second—The issuance of a citation to, and its service on, one who has 
already confessed a judgment would be as vain and as useless a proceed- 
ings as one can imagine; for what is the object of citation? To summon 
defendant to comply with petitioners’ demand, or deliver his answer in 
the office of the clerk of the court.’ When his answer is filed, and that 
answer expresses a willingness to comply with the demand, a citation to 
appear and do what the party has already done is not only not required 
but unauthorized. 

Citation is the essential ground of all civil action, in ordinary proceed- 
ings, and, without it, those proceedings are absolutely null, unless the 
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defendant, of his own will, has appeared in the suit, and answered the 
demand. Defendant, Pace, has done nothing less; he has appeared, and, 
in the sense of the law, his written confession is one of those answers 
which waive citation, delay, and default, and left no issue to be tried. 
5 R. R. 448. 

We are referred to Bouvier and Burrill for*the meaning of the word 
“ defendant,” and we are informed that, without a suit, there can be no 
defendant. That a suit is a condition precedent to a confession of judg- 
ment, which can be made but by a defendant and in a judicial proceed- 
ing. We believe otherwise; the confession may be made in or out of 
court, before or during the trial. It must be proven on the trial and in 
court. The law does not prescribe any special form for the confession 
of a judgment. 

That confession did not create a new obligation; no new debtor or 
creditor was substituted to those who held and owed the notes, and, if 
it were so, that fact would in no way affect the judgment, which is 
based on the evidence, the law, and tne written confession of defendant 
duly proven in open court. 

The charge that the judgment was obtained through fraud is repelled 
by defendant’s acknowledgment of the debt; by his confession, which is 
couched in terms not calculated to take by surprise or deceive any one. 

His counsel complains of an error madein the allowance of interest 
from 1861, instead of 1864. That error is the only one which exists in 
the judgment appealed from, and plaintiffs themselves have asked that 
it be corrected. 

It is therefore ordered, adjudged, ard decreed that, in so far as it 
allows interest at the rate of eight per cent on plaintiffs’ claim, from the 
first of March and November, 1861, the judgment of the lower court be 
and it is hereby annulled, avoided, and reversed. And by reason of the 
law, the confession of judgment, and the evidence herein referred to 
being in favor of plaintiffs it is further ordered, adjudged, and decreed 
that they recover of the defendant, James F. Pace, the sum of sixteen 
hundred dollars, with eight per cent per annum interest thereon from 
the first of March, 1864, and the costs of the lower court. It is further 
ordered, adjudged, and decreed that, as above amended, the judgment 
of the lower court be and it is hereby affirmed; the costs of the appeal 
to be paid by plaintiffs. 

Rehearing refused. 
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R. B. Burns vs. A. H. Van Loan Et av. anp J. L. HarGrove vs. Rurvus 
, STANLEY ET AL. CONSOLIDATED. 

The sale of the property of an absentee, who owes no debts, and is living at the 
time, made by one who has obtained its administration, under an order of court, 
without any proof having been made that the absentee was dead, or had been 
absent for ten years and not heard from, is null and void. 

A sale made by an order of court without authority to give the order, is utterly void 
and prescription will not run in its favor. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. 

J. L. Hargrove and Hicks & Hicks, for plaintiffs and appellees. 

W. D. Wylie, C. C. Henderson, Looney & Elstner, W. N. Wise, and L. 
M. Nutt, for defendants. 

The opinion of the court was delivered by 

Manninea, C.J. In 1833 Patrick 8. Ivers entered the land in contro- 
versy at the United States Land Office in Natchitoches, and paid part of 
the price. The land is in Caddo parish. Ivers was a strolling peddler. It 
does not appear where he lived at that time, if, indeed, he had any fixed 
habitation in this State. He had disappeared many years, when, in 1858, 
T. P. Hotchkiss applied to the court of Caddo parish to be appointed 
administrator of his succession, alleging that Ivers had “departed this 
life many years ago, leaving in this parish a small amount of property 
which is necessary to be administered.” 

On the nineteenth of July, 1858, evidence was taken on this application 
for administration, and there was offered— 

First—The publication of the notice of the application. 

Second—Oral proof that the newspaper in which the notice appeared is 
published in Shreveport. 

No other testimony was offered or required. It is singular that when 
such particularity was observed in proving what would have been as 
well proved by filing copies of the newspaper, no one thought of proving 
that Ivers was dead. 

Hotchkiss was appointed administrator, qualified, and petitioned the 
court for a sale of the land belonging to the succession. That was the 
sole property, and the petition alleged that “there are debts due from 
the succession, and it is necessary to sell the land to pay them.” An 
order of sale was thereupon entered, dated September 11, 1858. It was 
not until three days afterward, on the fourteenth, that the attorney of 
absent heirs “ accepted service of the petition, and waived time and cita- 
tion.” The sale took place, the administrator made title to the purchaser, 
and the defendants claim under that title through mesne conveyances. 

While these proceedings were going on in Caddo parish, Ivers was living 
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with his family in Mississippi. A witness who had known him from boy- 
hood, and during forty years, saw him near Monticello, in that State, in 
1864. He died there in 1869. He had never completed the payment for 
the land to the Government, but his children did after his death, and a 
patent issued on the nineteenth of November, 1874, to Patrick 8. Ivers, 
reciting that from the certificate of the register of the land-office at 
Natchitoches it appeared that full payment had been made for the land. 
The plaintiffs derive title from the heirs of Ivers under this patent. 

The defendants contend that Ivers’s long absence from the State created 
the presumption of death, and therefore his succession was properly 
opened, and the sale made under the order of the court is valid. They 
plead ownership and possession under this title, and the prescription of 
ten and twenty years. 

When a person possessed of property within this State shall be absent, 
or shall reside elsewhere, and shall not have appointed somebody to take 
care of his property, the judge shall appoint a curator to administer it. 
This curator has no other power than that of administering the property, 
and has not the right to alienate or mortgage it under any pretense whatso- 
ever. His responsibility is the same as that of a tutor; the mortgage by 
which tutors are bound attaches to him, and he has the same annual 
compensation. Whenever the curator shall apply to the court by peti- 
tion, setting forth under oath that the absentee has not been heard from 
for ten years, and that he has no heirs, known to the curator, residing in 
the State; or if the judge knows these facts, or any other person than 
the curator shall make proof of them to the satisfaction of the judge, 
then it is his duty to order the sale of the property of the absentee and — 
the payment of the funds arising from the sale into the State treasury. 
The curator of the absentee may file annual accounts of his administra- 
tion, and have them homologated contradictorily with a curator ad hoc 
appointed for that purpose, and, when his administration ends, he must 
give an account of it. Civil ‘Code, articles 50, 53, 56 (new Nos. 47, 50, 55; 
interpolated articles 53-4 in the revisal of 1870). 

All of these provisions are contained in the Code of 1825, save that 
relative to the sale of the property, which became law in 1855 (Revised 
Statutes of 1856, p. 1), and which is incorporated in the revisal of the 
Code of 1870. None of them have been complied with. Instead of ap- 
pointing a curator to administer the property, i. ¢., to take care of it, to 
conserve it (for the word is manifestly not used here in its technical 
sense), who should render annual accounts of his gestion, and, when ten 
years have passed and the absentee has not been heard from, should ap- 
ply to the court for a sale of his property upon a statement under oath 
of such absence, there was appointed an administrator, without proof 
either of death or ten years absence, or of any absence at all, who pro- 
ceeded immediately to sell. 

36 
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There is not intended here any finely-drawn distinctions between the 
two designations of the officer who is charged with the estate of the ab- 
sentee. The defect of the proceeding does not consist in the nomencla- 
ture adopted. Whether he was denominated curator or administrator 
matters not, but the validity of his acts as the representative of the law, 
who had control of the property of the absentee, must be tested by the 
law. The Code of 1825 gave him no power either to alienate or mort- 
gage the property. It expressly withheld that power from him. It con- 
templated a long administration of it, as a tutor has of a minor’s often- 
times, and permitted him to file annual accounts. It was only terminated 
when the absentee appointed an attorney in fact for the administration 
of his estate, or, when a certain time having passed without hearing of 
him, his heirs caused themselves to be put provisionally in possession of 
it. Civil Code, article 55 (new No. 52). The Legislature of 1855 provided 
anew mode of terminating this administration of an absentee’s prop- 
erty. If the absence shall have continued ten years, a sale may be ef- 
fected in the manner and under the circumstances detailed in the act of 
that year. ' 

But in this case there was no curator who had been burthened for ten 
years with administering the property of an absent owner, and who 
desired to avail himself of this legislative permission t> sell and pay the 
proceeds to the fise. Nor was the treasury much benefited, since the 
payment was made August 1, 1863, when the only currency of that local- 
ity was greatly depreciated. If there had been creditors, the case would 
have been wholly different. But Ivers owed nobody. The debts which 
the property was sold to pay were all created by the proceedings for 
selling it. If Ivers was alive, and any one was desirous of benefiting 
him, he could apply for the curatorship, and administer his property, 
taking care of it and conserving it. If he was dead, his heirs owned the 
property, and it was their concern to protect their interests. The sole 
object of the administration was to sell. The meagre account shows 
that nobody was paid any thing, and nobody claimed any thing, except 
the clerk, and sheriff, and attorney, and printer, and administrator. Three 
hundred and seventy-four dollars were paid into the treasury. 

If Ivers had been dead at that moment, all this would have been 
wrong. Our law does not contemplate an administration of a succession, 
if there are no debts. Its settlement is otherwise provided for. There- 
fore, if Ivers had been away long enough to create the presumption of 
death, and it was lawful to settle his succession as if he were dead, this 
mode of settlement is unlawful. One can not raise an illegal presump- 
tion of death, and, acting upon it, dispose of the property in a manner 
which would be illegal if the owner were dead. There was no proof 
whatever of prolonged absence, in order to create the presumption of 
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death, nor proof of actual death, And if the succession sale of Ivers’s 
property, upon which the defendants rest as the source of their title, is 
illegal, because not conducted under the forms for alienating a decedent’s 
property, nor under the forms for alienating an absentee’s property, 
much more is it invalid when made during the life of its owner, and when 
no necessity for the alienation existed. The title of Hotchkiss as admin- 
istrator is null, because he had no authority to make it, and the prescrip- 
tion pleaded does not validate it. It was not a sale the informalities of 
which are cured by a certain lapse of time, and which becomes perfect 
through prescription, but it was void because the court was without au- 
thority to orderit. Morton vs. Reynolds, 4 Rob. 26; McCluskey vs. Webb, 
idem, 201; Robert vs. Brown, 14 Annual, 598. 
A. H. Van Loan, one of the defendants, had entered a part of this land 
y permission of the register of the land-office at Natchitoches, and 
other parties had effected entries before his was made. This elicited the 
following letter of instructions from the Commissioner of the General 
Land-Office at Washington to the register at Natchitoches. It is dated 
April 1, 1873: : 

“On the first of October, 1872, you were advised of the cancellation of 
homestead entry No. 748, Abraham H. Van Loan, upon the (here follows 
description by sections, range, etc.), for conflict with the prior cash entry 
of Patrick Stanbury Ivers, No. 998, dated January 27, 1833, for the north- 
west quarter of said section, and that the above was the third entry al- 
lowed upon said tract, contrary to express instructions contained in the 
above letter. You have allowed Mr. Van Loan to commute his entry to 
cash, under the eighth section of the act of May 20, 1862. You will please 
advise Mr. Van Loan of the cancellation of his commutation entry, and 
that the purchase money paid thereon will be refunded upon proper ap- 
plication being made through you to this office.” 

It is urged on the part of the defendants that the decree of the court 
ordering the sale of the succession property should protect them, and, as 
the court which thus ordered the sale had jurisdiction of successions, it 
was not for them to look beyond it. But that is assuming as true that 
which we know was not true. The owner was not dead. There was no 
succession. Chief Justice Marshall thus disposes of that position: 

“To give the ordinary jurisdiction, a case in which, by law, letters of 
administration may issue must be brought before him, In the common 
case of intestacy it is clear that letters of administration must be granted 
to some person by the ordinary, and, though they should be granted to 
one not entitled by law, still the act is binding until annulled by the com- 
petent authority, because he had power to grant letters of administra- 
tion in the case. But suppose administration to be granted on the estate 
of a person not really dead. The act, all will admit, is totally void. The 
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ordinary must always inquire and decide whether the person whose es- 
tate is to be committed to the care of others be dead or in life.” Griffith 
vs. Frazier, 8 Cranch. 9. 

And it can not with reason be contended that the defendants were pru- 
dent, or not careless, in purchasing under a title which had on its face so 
many features to warn against approach. The proceedings in the suc- 
cession should have put every inquirer on his guard. 

The judgments of the lower court in both cases were for the plaintiffs, 
and they are affirmed. 


No. 753. 
GEORGE J. JONES vs. SUCCESSION OF NATHAN Hoss ET AL. 


When an administrator is ordered by the court to lease succession property at pub- 
lic auction to the highest bidder who shall furnish approved security, he may 
at once, without additional advertisement, re-auction the lease, if the highest 
bidder at the first auction fails to furnish the prescribed:security. 

A liability for damages on account of any malicious wrong is strictly personal. , 

A judgment in favor of a party who has subrogated another to his claim is illegal. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. 


Nutt & Leonard and Hicks & Hicks, for plaintiff and appellee. 

W. H. Wise, for defendant. 

The opinion of the court was delivered by 

Marr, J. Nathan Hoss, in his capacity as administrator of the suc- 
cession of E. C. Hart, by order of the parish court of Caddo, offered at 
public auction, on the twenty-fourth of December, 1872, the lease for 
the year 1873, of the Island Plantation, belonging to the succession. 

The advertisement, published in the newspaper, announced that “the 
lessee will.be required to give a note, with approved personal security, 
payable January 1, 1874, in favor of Nathan Hoss, administrator;” and 
this was publicly announced by the auctioneer. 

At the public offering George J. Jones was the highest and last bidder. 
He named the security, which Hoss would not accept. He said he could 
give other security, and he was told this must be done or the lease would 
be re-offered during the legal hours, which closed at four o’clock. Fail- 
ing to furnish the security, the lease was again offered, and it was adju- 
dicated to White, who immediately complied with the terms and gave 

‘the requisite security. 
Jones was in possession under a lease for the year 1872, and Hoss was 
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compelled to have him dispossessed by the sheriff, by order of the par- 
ish court, on the seventh of January, 1873. 

Nearly a year after this, on the nineteenth of December, 1873, after 
the death of Hoss and of Lewis, the auctioneer, who adjudicated the 
lease, Jones brought this suit against the executors and heirs and tutrix 
of the minors and the widow of Hoss, to recover three thousand dollars 
damages for loss of the profits which he would have made on the leased 
property, and twenty-five hundred dollars additional damages for the 
malicious outrage and indignity and injury to his credit caused by the 
conduct of Hoss. 

The judgment of the court below was in favor of George J. Jones 
against the succession of Hoss, represented by the executors and the 
heirs named in the petition, for $1892; and the defendants appealed. 

It was the perfect right of Nathan Hoss, it was his duty, as the repre- 
sentative of the succession of Hart, to require immediate and strict 
compliance with the terms of the letting, which was by order and au- 
thority of the parish court. All those who attended the auction knew 
that approved personal security would be required; and it was the busi- 
ness of those who intended to compete for the lease to be prepared to 
furnish undoubted security, for the administrator would have been dere- 
lict in duty if he had accepted doubtful security. 

The names offered by Jones were not satisfactory, not such as the 
administrator would approve; and the lease was properly re-offered 
after a delay of not less than two to two and a half hours. The admin- 
istrator was not obliged to resort to the “folle enchére.” He might 
have done so and held Jones responsible for any difference between his 
bid and that obtained at a subsequent offering; but he was not com- 
pelled to do this. The adjudication was not complete, because it was 
conditioned upon the giving of approved personal security; and the 
failure of Jones to comply with the terms authorized the treating of his 
bid as a nullity and the re-offering of the lease. 

There were circumstances in the case which required the administra- 
tor to be extremely cautious in his dealings with Jones. Jones had 
leased the plantation for the year 1870, and the administrators were com- 
pelled to sue him and to resort to provisional seizure to secure the rent. He 
leased it again for 1871, and again the administrators sued and seized 
provisionally. He leased it again for 1872, and again suit was brought 
and provisional seizure and attachment for the rent. These three cases 
were then pending, and the rent for three years was unpaid. The suits 
were consolidated and finally disposed of by decree of this court at the 
July term, 1874, in favor of; the administrators. 26 An. 659. 

It was proven in that litigation that Jones had given the administra- 
tors a draft on his commission merchants in New Orleans for the rent 
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for one of the three years, and had notified them not to accept or pay 
the draft; and he pleaded the giving of this draft as a novation of the 
debt and a discharge of the lessor’s privilege. The defenses set up 
were held, and we think properly, to be without merit or legal founda-. 
tion. 

No man in his senses would have been willing to renew a lease with 
such a tenant if he had been dealing with his own property. Certainly 
the administrator would not have been justified in letting to him the 
property of the succession without security, good and safe beyond 
doubt; and it is difficult to understand how any responsible person could 
have consented to become security for him. Hoss might well, when he 
saw Jones bidding, have told the auctioneer not to accept his bid. As. 
it was accepted, it was the business of Jones to have furnished such 
security promptly as the administrator could not have reasonably ob- 
jected to. It was near the end of the year, the period at which those in- 
tending to cultivate leased property make their arrangements; and it 
might have been greatly prejudicial to the succession to have waited 
upon the uncertainty of compliance by Jones with the terms of the let- 
ting, to do that which he knew in advance he would be required to do, 
and which he should have been prepared to do at once. In the event 
of his failure, if the day had passed, a new order of court might have 
been required, certainly new advertising and additional expense would 
have been necessary; and Hoss did no more than his duty in disregard- 
ing Jones’s bid and re-offering the lease. 

That part of the demand which is based upon the alleged malicious 
outrage and indignity need not be seriously considered. Actions for 
such wrongs die with the wrong-doers; and they can not be maintained 
against the heirs and representatives of the deceased, even when they 
are well founded in fact. 

We find in the record, as part of the evidence, filed in the cause on 
the day of its date, ninth of December, 1874, a writing by which George 
J. Jones, in consideration of his indebtedness to his brother, A. J. Jones, 
in the sum of fifty-two hundred dollars, with interest from 1870, trans- 
fers to A. J. Jones “the claim in the above-entitled suit, and I subro- 
gate him to all my rights in the same and give him full power to control 
and manage the same, to be held and used by him as security for the 
payment of the above sum as collateral security.” 

Strange to say, on the fourteenth of May, 1877, about two years anda 
half after George J. Jones had thus divested himself of all right to and 
power of control and management of the suit and claim, judgment was 
rendered in his name and in his favor in that suit upon that claim. Of 
course, George J. Jones no longer had any suit to prosecute or right or 
claim to be enforced. The judgment is erroneous in that respect; and 
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could not be maintained, even if there had been any merit in the suit 
originally, which we do not think there was. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be annulled, avoided, and reversed, and that the suit of 
plaintiff be dismissed with costs in both courts. 

Mr. Justice Egan, having been of counsel, is recused. 

Rehearing refused. 


No. 692. 
HERMAN MEYER, ADMINISTRATOR, VS. JOSEPH KING, ADMINISTRATOR. 


The written acts of a party to a contract, when they express the true intent, and ex- 
plain the real nature of the contract, are admissible in evidence, even when es- 
tablishing a different form of contract. 

The authority to sign another’s name to a single act, if done by order of, and in the 
presence of the principal, need not be in writing. 

PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. 

Robert J. Caldwell and John H. Dinkgrave, for plaintiff and appellant. 

Cobb & Gunby, for defendant. 

The opinion of the court was delivered by 

DeEBtanc, J. Defendant, as administrator of the succession of Simon 
King, advertised to be sold on the seventh of April last, and as belong- 
ing to said succession, a tract of land alleged by plaintiff to be the prop- 
erty of the succession of Jesse Sherman. 

The intended and advertised sale was enjoined by plaintiff, as admin- 
* istrator of the succession of said Jesse Sherman. He prays that the 
latter’s succession be recognized as the owner of that land. 

His injunction and action are based on private instruments, two of 
which were excluded, and two admitted as evidence by the lower court. 
The admitted and excluded instruments are the following, to wit: 

First—A receipt from Simon King, dated Trenton, La., January 21, 
1875, in which he acknowledges that, in part payment of a certain tract 
of land sold by him to Jesse Sherman, he received from said Sherman 
the sum of $168 64. 

Second—A written declaration, of the same date as the receipt, deliv- 
ered by King to Sherman, in and by which the former “obligated him- 
self to wait,” in -the terms of that declaration, “for the payment on that 
land that I sold to Jesse Sherman two years for the payments.” 

Third—An act of lease from Simon King to Jesse Sherman of the 
land in controversy, for the year 1876, at the rate of three dollars and 
ten cents per acre, payable on-the first of November, 1876. 
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Fourth—Another act subscribed by Simon King, on the day the lease 
appears to have been agreed to, in and by which he stipulated “that the 
payments made by Jesse Sherman for the lease of the land shall bé placed 
to the credit of said Sherman as of a contract of sale. And, further, that 
if, on the first of November, 1877, he, Sherman, shall make his second pay- 
ment, as shown by the recorded lease, or any day after the agreement of 
parties, then and in that case the whole one hundred and sixty acres of 
land to revert to him, and their contract to have, in the event of said pay- 
ment, the force and ejfect of an act of sale as between the parties.” 

What is called a lease, and the act which reveals its character, were 
passed on the twenty-fourth of June, 1876, eighteen months after King 
had acknowledged having received from Sherman, in part payment of 
the land sold by the former to the latter, $168 64, eighteen months after 
the extension of time allowed Sherman to pay the balance then due on 
the price of the land. 

We are left to infer what was the price fixed between the parties, and 
the balance due on that price in January, 1875. The evidence on that 
point is vague and incomplete. Was the land cleared? Was it im- 
proved? Was it of a good or inferior quality? If it was a forest, who 
converted it into a productive field? Wasit King? Was it Sherman ? 
What was, and what is, its value? For what price was it sold ? 

Sherman, who was, and who died, poor, would not have imagined and 
consented to lease, on the twenty-fourth of June, a tract of land which 
was in his possession at least five months before, and on the successful 
cultivation of which he depended to satisfy, whatever it may have been, 
his obligation toward King. From the scanty amount of the inventory 
of his estate, we can justly presume that his only resource was his labor, 
and, unless driven from overflowed fields, laborers, in our State, do not — 
lease in June to harvest in November. 

In 1876, Sherman raised a crop on the land. When was it commenced ? 
Was it on/the twenty-fourth of June? That is not probable. We have 
every reason to believe that, in January, 1875, Sherman was on that 
land, and that, when he paid a part of its price, he was not merely in 
possession, but that his possession dated from either a sale or a promise 
of sale anterior to the payment of January, 1875. At that time, King 
acknowledged, over his signature and in presence of two witnesses, that 
he had sold that land to Sherman; that he had received from Sherman a 
specified portion of the price of that sale, and that, for the payment of 
the balance of that price, he had allowed to Sherman a delay of two 
years. 

In one of the agreements of the twenty-fourth of June it is expressly 
stipulated that, if on the first of November, 1877, Jesse Sherman makes 
his second payment, as shown by the recorded lease, he shall acquire title 
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to the whole of the land. The first payment was made; that can not be 
disputed. Thereafter Sherman was sued, his crop seized, and a second 
payment was made. Was it not the last that could have been legally 
enforced by King or the representative of his succession ? 

We are told that the time fixed for the last payment is the first of 
November next, 1877. Is not this a clerical error? Does that date cor- 
respond with that fixed in the document which evidences the granting of 
an extension of time? In January, 1875, King bound himself to wait 
until January, 1877, the space of two years, for the payment of the 
balance of the price. At that date, cotton is generally gathered, ship- 
ped, or disposed of, and it may have been on that account that the time 
of payment was changed from January, 1877, to November, 1876. 

This is but an inference, but one which grows out of’ positive facts. 
Two documents were signed by King and delivered to Sherman on the 
twenty-first of January, 1875. In one of them, the delay of two years is 
granted, not by fixing any day of any month for the expiration of said 
delay, but in so many words, “two years.” It is not denied that the 
twenty-first of January, 1875, is the date when those twin documents 
were signed and delivered, and, as a matter of course, the period agreed 
upon for the second payment was originally the twenty-first of January, 
1877. 

To secure King, to give him, on the crop of 1876, the lessor’s privilege, 
to enable him to seize that crop, the lease of June was added to the pre- 
vious sale or promise of sale. In the lease, the term of payment was 
advanced; and, as we have already said, the payment which, under the 
first agreement, was to be made in January, 1877, was fixed, in the lease, 
on the first of November, 1876. 

It is urged that two additional payments were to be made, after that 
of the twenty-first of January, 1875. That supposition is not sustained 
by any part of the evidence. The word “ payments” is in one of the 
documents, at the end of the last line; but, in the very same document, 
King said: “ I obligate myself to wait for the payment on the land.” In 
the promise of sale or conditional sale of the twenty-first of June, 
1876, there are two important stipulations: 

First—The payments made by Sherman were to be credited on the 
price of the land; and, further, we now copy from the act itself: “ J/, 
on the first day of November, A. D. 1877, Jesse Sherman makes his second 
payment, as shown by the recorded lease, etv., this contract shall have the 
Force and effect of a sale.” In this stipulation there is an apparent con- 
tradiction. The only payment to be made, at least as shown by the act of 
lease, was to be made on the first of November, 1876. That clear and 
positive declaration “as shown by the lease,” could not have escaped the 
parties’ attention, and repels the conclusion that any payment was fixed 
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for the first of November, 1877. Under this construction, the second 
payment, the payment which was to give to the parties’ contract the 
effect and the force of a sale, was made before the institution of this 
suit. 

Defendant has filed and urges the plea of lis pendens. That plea was 
properly overruled. Sherman’s representative could not legally resist 
the payment of the balance due to the succession of King; but, as soon 
as that payment was made, the right of action to recover the land or 
enjoin its intended sale accrued to the succession of Sherman. If that 
payment was the second, it vested the-title to.the land in the last-men- 
tioned succession. If, as alleged by defendant, there is still another, a 
third payment, to be made in November, 1877, the term of the presumed 
obligation has not arrived, and the administrator of the estate of King 
could not, before that term, advertise for sale the land in controversy. 

The receipt from King to Sherman, and the agreement for an exten- 
sion of time, should not have been excluded by the lower court; they 
constitute, if not a complete title, the commencement of a title; they do 
not contradict, they explain, the act to which the parties have given the 
form of a lease; they corroborate the stipulations of the instrument 
called a counter-letter; they are the component parts of one and the 
same contract, the corresponding links of the evidence of that con- 
tract. 

That a lessee’s possession is that of the lessor, that the lessor’s title 
can not be assailed by the lessee, is not, could not, be disputed. In this 
case, it is manifest the lease was intended as a security for the payment 
of the balance due on the price of a sale or not less than a promise of 
sale. It did not impair or destroy, it reiterated and confirmed, when 
coupled with the counter-letter, the stipulations of the sale. 

On the trial, defendant, a son of King, was asked whether he had 
signed his father’s name, with his father’s consent, to the counter-letter 
herein referred to. That question was objected to, on the ground that 
the authority to sign such a document can be shown but by a written 
act. The objection was sustained. This was an error. The counter- 
letter was not the mandate, but the act signed for, in presence and under 
the instructions of the parent. That authority was delegated for only 
one object, was not to be exercised out of the interested parties’ pres- 
ence, lasted the space of time required to write a name, and expired 
when the last letter of the principal’s name fell from the agent’s pen. In 
such a case, the act itself is the act of the principal, not of the agent. 

The witnesses whose names are affixed to some of the documents 
copied in the transcript, may be able to explain the apparent contradic- 
tion in the dates mentioned in the act granting the extension and the act 
of lease; they and others may prove whether Sherman has built on and 
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improved the land, when he took ‘possession of the same, and when and 
under what circumstances that possession ceased. 

If plaintiff has not paid the whole of the price agreed upon, he 
has paid of that price the sum of $664 64. Though his petitory 
action may have been premature, his injunction was properly issued, 
and should have been maintained until the final determination of this 
controversy, or, if there yet remains due a balance of the price, until 
the date fixed, according to the pleadings of defendant himself, for the 
payment of that balance. . 

We consider as indispensable a new trial of this case. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be annulled, avoided, and reversed, and that this case be 
remanded to the lower court, to be proceeded with according to law; the 
costs of the appeal to be paid by defendant. 


No. 722. 
J. P. Wuitet vs. E. A. GIveENs. 


In a suit to enjoin a wrongful seizure, and to recover damages on account of it, 
plaintiff may prove the amount of his attorney’s fees, like any other element of 
damage. 

The fact that a debtor has other property than his homestead, or has fraudulently 
disposed of other property. does not affect the exemption of the homestead, if 
his condition brings him within the operation of the homestead law. 


PPEAL from the Eleventh Judicial District Court, parish of Bien- 
ville. Trimble, J. Trial by jifry. 

J. S. Young and J. C. Egan, for plaintiff and uppellee. 

L. B. Watkins, for defendant. 

The opinion of the court was deliyered by 

Marr, J. This is a suit to prevent, by injunction, the sale of the 
homestead of plaintiff, White, seized by the sheriff under execution on 
a judgment in favor of defendant, Givens, against White, and to recover 
damages for the unlawful seizure of the land and the growing crops. 

Defendant, Givens, in his answer denies that the property is exempt, 
and he pleads other matters tending to show that White, pending the 
suit of Givens against him, had disposed of all his property except 
this tract of land, with the view to defeat the pursuit of his creditor, 
Givens. 

The case was tried by a jury, and upon their verdict judgment was 
rendered in favor of White for one hundred ‘and twenty dollars dam- 
ages for the wrongful seizure, maintaining and perpetuating the injunc- 
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tion, and declaring the property seized to be the homestead of White 
and not subject to seizure and sale. 

Defendant, Givens, took two bills of exception to the testimony offered 
on the trial, the first to the proof by White of the “value and contract 
price of his attorney’s fees,” on the ground that, in an injunction suit 
against the execution of a judgment, it was inadmissible to allege or 
prove attorney’s fees in behalf of plaintiff in injunction. 

The plaintiff seeks in this suit, not only to prevent the sale of his 
homestead, but damages for the wrongful seizure. He treats the seizure 
as unlawful, a trespass, a violation of the right of exemption secured to 
him by law. He alleges as elements of damage the fees paid his attor- 
ney, the loss of his crop, the annoyance to his family, and his loss of 
time occasioned by the seizure. It is proper in estimating the damages 
occasioned by an unlawful invasion of the rights of a plaintiff to prove 
the loss, including the expense which he has incurred in preventing 
further wrong; and the reasonable fees of an attorney may be allowed 
as well as any other expense occasioned to the plaintiff by the unlawful 
act of the defendant. 

The second bill of exceptions is to proof by plaintiff, in explanation — 
of a conversation in which he had stated that the judgment in favor of 
Givens was unjust. This conversation was brought out on the cross- 
examination, and on re-examination the witness was asked why he had 
stated, in that conversation, that the judgment was unjust; to which he 
answered that Givens owed him for fcur bales of cotton, which overpaid 
the debt, and that Givens had not given him credit for the same. 

It is obvious this entire testimony was wholly irrelevant. The ques- 
tion of indebtedness between Givensgnd White had been passed upon 
by this court finally. It was not proper for defendant, Givens, to inter- 
rogate White touching the conversation, but, having done so, he could 
not with any propriety object to the statement by White, on re-examina- 
tion, of the reasons which induced him to make the statement that the 
judgment which Givens was seeking to enforce was unjust. Of course, 
the object of Givens’s counsel in proving the conversation was to influ- 
ence the jury in favor of Givens and against White; and it was the right 
of White to prevent that effect by stating, as he did, the reasons which 
Induced him to make that statement. 

But all this inquiry was wholly immaterial. The real question, the 
only question except that of damage, was whether the property seized 
was exempt by law from seizure. It was not necessary, nor was it proper, 
for defendant to allege or to prove that White, during the pendency of 
the litigation, had disposed of other property. The law exempts the 
homestead; and whether the defendant in execution has other property 
or whether he has made fraudulent or fictitious sales of other property, 
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it is not material for us to inquire, because the exemption is specifically 
of the homestead, and that can not be sold under execution whether the 
defendant has other property or not. 

The allegations of .the petition and the proof show that the property 
seized was the homestead of the plaintiff in injunction, White; that 
he had a wife and four children dependent on him for support; that the 
tract of land consisted of one hundred and twenty acres; that the whole 
was not worth two thousand dollars; that he had no other land; and 
that his wife had no separate property. The case contemplated by law 
is fully made out by the allegations and the proof; and there is no room 
for doubt or question that the property seized was exempt within the 
true intent and meaning of the act of 1865, extra session, No. 33, p. 52. 

If White has disposed of his property fraudulently or by simulated 
titles, that property may be pursued by his judgment creditors; but no 
act of White, however fraudulent, touching other property can deprive 
him and his family of the exemption of the homestead. 

It seems that Givens was determined to test the right of exemption in 
this case; for, as he testifies, he gave the sheriff an indemnity bond “for 
the sheriff to retain the seizure.” The seizure was made on the ninth of 
August. A keeper was appointed by the sheriff; and, although White 
and his family were not interfered with in the occupation of the dwell- 
ing, his custody and control and his enjoyment and right of dominion 
were necessarily impaired, and could be exercised by him only in subor- 
dination to the authority of the sheriff and his keeper. The crops still 
required work and attention at the time the seizure was made, and this 
was permanently interrupted by the seizure. 

We can not entertain any inquiry as to the policy of this exemption. 
It is the business of the Legislature to consider and to determine that. 
The validity of the homestead act is no longer an open question; and 
we must content ourselves with a mere reference to what we said and 
decided in April last, in the case of Wolf & Cerf vs. Mary L. Hardin. 

The seizure in this case was unlawful. It occasioned White, besides 
seventy-five dollars for attorney’s fees, loss ‘and damage to his crops. 
The amount allowed by the jury, one hundred and twenty dollars, is not 
excessive, and it is not punitive. We find no cause to disturb the ver- 
dict, which is based upon the statements of the witnesses, neighbors of 
White, who had much better means of heseunttioes at a correct estimate 
than we can have. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be affirmed with costs. 
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Swan vs. Mrs. Ann T. Gayle and Atkins. 


No. 727. 


JosEPH T. SwaN ET AL. vs. Mrs. ANN T. GAYLE, ADMINISTRATRIX, AND 
Wim T. AtTxKrs. 


The parish court is without jurisdiction of a suit by creditors of a succession 
brought against a purchaser of a portion of its property at probate sale, to 
compel him either to pay the adjudicated price of the property, or have it de- 
creed as still belonging to the succession. 


—T from the Parish Court of Ouachita parish. Slack, J. 


Robert J. Caldwell, R. W. & R. Richardson, and W. W. Farmer, for 
plaintiffs and appellants. 

Cobb & Gunby, for defendants and appellees. 

The opinion of the court was delivered by 

DeEB.ianc, J. Ags creditors of the succession of W. H. Gayle, plaintiffs 
aver that immovable property belonging to said succession was offered 
for sale, under order of court, and was adjudicated for cash and on 
credit to Wm. T. Atkins, one of the defendants, as shown by the proces- 
verbal of the sale, and, besides, by acts passed before the recorder of 
Ouachita and recorded in his office. 

They assail, as unfounded and false, the declaration made in those acts 
by Mrs. Gayle, as administratrix of her husband’s estate, that Atkins has 
complied with the conditions of the sale and paid her the price of the 
property adjudicated to him, and they pray that, unless Atkins does 
comply with the condition of the aforesaid sale, the property adjudicated 
to him be decreed to belong to Gayle’s succession, and, as such, re-ad- 
vertised for sale. 

We are informed by plaintiffs’ petition that—since more than two 
years—Mrs. Gayle has filed an account of her administration, and that, 
in July, 1875, the Supreme Court has passed on their opposition to that 
account, but we have not been apprised of the nature of that opposition 
or of the tenor of the decree. 

Two exceptions were filed by Wm. T. Atkins: one to the jurisdiction 
of the parish court, by which this case was decided ; the other, that 
plaintiffs’ petition discloses no cause of action. 

Those exceptions were sustained, and plaintiffs have appealed. 

They contend that their demand is of a probate character ; that the 
property adjudicated to Atkins has not ceased to be, is now, in the suc- 
cession of Gayle. Were it so, the jurisdiction of the parish court could 
not be successfully contested; but, by the judicial admissions already 
cited, what do welearn? That, under order of a competent court, sales 
were advertised and made ; that at those sales Atkins became the adju- 
dicatee of immovable property ; that in the procés-verbal of that sale 
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and in public acts Mrs. Gayle has acknowledged having received from 
Atkins the price of said property. 

In presence of these admissions, in presence of the violent presump- 
tion that, in her final account, the administratrix must have charged her- 
self with the price she owns to have received from Atkins, can we legally 
maintain that the title to the property and its possession are still in the 
succession? To reach that conclusion, we would have to disregard the 
plain letter of the law; for it considers the tradition or delivery of im- 
movables as always accompanying the public act which transfers the 
property. R. C. C. 2479. 

If the price of the property was really paid and appears in the ac- 
count of the administratrix, she and the sureties on her bond are liable 
for it. If she did not receive the price and transferred the property, she 
may be removed, another administrator appointed, and the sale from her 
to Atkins declared a nullity. She can no longer retard the distribution 
of that price; her failure to distribute it would of itself justify her re- 
moval, C. P. 1013; R. C. C. 1158, 1159. 

In argument, plaintiffs’ counsel insisted that their object is not to 
attack or avoid the sales from the succession to Atkins, but to compel 
the administratrix and Atkins to complete those sales. The contracts, 
the existence of which is admitted in their pleadings, are not only—in 
form, at least—complete and recorded, but they are executed contracts, 
which transfer both title and possession. 

This case presents an exceptional feature. The unsworn creditors 
deny, the sworn representatjve of the succession asserts, the payment 
of the purchase price, and those creditors are before us asking that the 
parish court be instructed to compel the payment of a price which the 
administratrix declares that the adjudicatee has already made, that she 
has already received. 

If not absolutely unfounded in law, their action is certainly premature. 
The administratrix is before the court by which she was appointed ; she 
is there with an account of her administration. If that account be cor- 
rect, the creditors have no cause to complain ; if incorrect, they are in 
the jurisdiction in which it can be disputed, to which they must apply 
for redress. That redress is, first, by opposition to the account; and, 
afterward, if it becomes necessary, by removal of the administratrix, by 
an action on her bond, against her and her sureties, by the appointment 
of another administrator ; and, if then required by the circumstances, 
by suit to avoid the sales from the succession to Atkins; or, if no price 
was paid, to have them declared concocted simulations. 

The title to the property has passed from the succession, passed under 
order of court, passed at a sale made at public auction, to the last and 
highest bidder. That sale was confirmed by acts passed before the 
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parish recorder, and the probate court should compel an immediate dis- 
tribution of the proceeds of ose adjudications, or remove the adminis- 
tratrix. 

Can we, in advance, take for granted that the repeated declarations of 
the administratrix that she has received the price of the property are 
deliberate falsehoods, and, in advance, cancel the purchaser’s titles to 
said property, or decree that such titles are mere nullities, which should 
be erased from the record? The price—if unpaid—may bein the hands 
of the vendee as a deposit. 

The creditors are not without remedy. They may press the admin- 
istratrix, compel a classification of their claims, a distribution of the 
proceeds of the sale. Before the homologation of her ageount, the ad- 
ministratrix is not authorized to settle with the creditors. When their 
rank shall be recognized and fixed by a decree of homologation, if she 
fails to pay their share of those proceeds the parish court would not 
hesitate to pronounce that she had forfeited her trust and transfer that 
trust to more faithful hands; and her successor would then inquire 
whether the price has or has not been paid by Atkins, whether he holds 
under a real or a simulated title. Until then we can not arbitrarily presume 
that the administratrix has violated her duty and given away the prop- 
erty of the succession, nor can we arbitrarily presume that any one 
can imagine that such property, the common pledge of creditors, can be 


either used or acquired, without a compensation or a price. 
There is no error in the judgment appealed from, and it is hereby 
affirmed with costs. 


’ 


No. 710. 


Evans & Taytor vs. Succession oF A. M. ETHERIDGE. 


Evidence to support a motion to dismiss an appeal on the ground of acquiescence 
of appellant in the judgment, may be filed any time before the case is submitted. 

If an issue is made, asto whether appellant has acquiesced in the judgment, it must 
be passed on by the lower court before this court will consider it. 


PPEAL from the Fourteenth Judicial spnnenane Court, parish of 
Ouachita. Parsons, J. 


Cobb & Gunby, for plaintiffs and appellees. 

S. D. McEnery, for defendant. 

The opinion of the court was delivered by 

Spencer, J. Plaintiffs and appellees file in this court a motion to dis- 
miss the appeal on the ground that the defendant and appellant has ac- 
quiesced in and voluntarily executed the judgment appealed from. This 
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motion and the facts relative to the alleged execution and acquiescence 
are supported by the oath of appellant’s counsel. 

Defendant’s counsel files a counter-affidavit setting out a different 
state of facts and denying the alleged acquiescence and execution volun- 
tary. The record in this case was filed July 2. The motion to dismiss 
was filed July 3, but inadvertently the affidavit was not signed before 
filing the motion. The court permitted the counsel to append his signa- 
ture and take the oath on the seventh. Appellant’s counsel urges that 
the motion must be considered as filed on the seventh, when the affidavit 
was sworn to, instead of the third, when the motion itself was filed. 
This is too technical, especially when invoked in a case where the affi- 
davit was not signed by a manifest inadvertency. Besides, the law does 
not say that documents or proofs in support of a motion to dismiss must 
be filed within three days. In fact, we think that a motionto dismiss on 
the grounds stated in this one may be made at any time before submis- 
sion, since the voluntary execution or acquiescence (the grounds of the 
motion) may occur at any time. 

But the affidavit of appellee and the counter-affidavit of appellant 
raise issues which this court can not primarily try, being a court of ap- 
pellate jurisdiction only. The issue thus raised must be tried. 

It is therefore ordered and decreed that the court a qua proceed to try 
the question whether the appellant has “‘ voluntarily executed” or “ac- 
quiesced in” the judgment appealed from, and that its finding and judg- 
ment upon that issue be sent up to this court in due course. 


No. 475. 
SUCCESSION OF GEORGE W. WoMACKE. 
An administrator who received Confederate money in payment of succession prop- 


erty sold by him, when that money was the currency in general circulation, can 
only be held for what the money he received was at that time worth in gold. 


= from the Parish Court, parish of Ouachita. Baker, J. 


H. P. Wells, for plaintiff and appellee. 

Cobb & Gunby, for accountants. 

Robert J. Caldwell and R. W. & R. Richardson, tor opponents. 

The opinion of the court was delivered by 

Wyty, J. In August, 1862, George W. Womack died, !eaving a small 
succession, consisting of movables, inventoried at $450 70, and immov- 
ables, appraised at $1122 02. Charles Delery was appointed adminis- 
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trator, and, under order of court, he sold all the movables, except a few 
articles, for the aggregate sum of $730 55. In May, 1872, Delery died 
without having rendered an account of his administration. Mrs. Delery 
and H. M. Bry, the executors of the last will and testament of Charles 
Delery, under order of court, filed his final account in the succession of 
Womack, which was opposed by the heirs at law of the deceased. As 
to the immovable property tendered by the accountants, there is no con- 
troversy, the heirs agreeing to accept. As to the one hundred and fifty 
dollars Confederate notes, inventoried as the property of the deceased, 
the administrator need not account, because they were not valid obliga- 
tions; indeed, they are not property. The administrator is chargeable 
with the value of a note of the railroad company $23, specie $21, and 
the debt of Weaver on Hunsacker $20; also with the inventoried value 
of a bridle $2 50, not sold or accounted for, amounting in the aggregate 
to $66 50; which, added to the proceeds of sale of personal property 
$730 50, amounts to $797 05. From this must be deducted $402 47, the 
aggregate amount of debts paid by the administrator or his representa- 
tives, leaving a balance of $394 58 due by the administrator. The ob- 
jection that the shotgun and part of a barrel of sugar in the inventory 
are not accounted for is not well founded; they are embraced in the sale 
of the personal property. 

The accountants have the right to charge the succession of Womack 
with the clerk’s costs and the fee of the attorneys in making out the 
final account, no other fees of counsel having been charged. 

The charge of seventy-five dollars for a coffin for the deceased is not 
unreasonable, and is allowed as an item in the credit herein given. 

The item of thirty-six dollars, the amount of expenses in sending 
Jesse Womack, one of the heirs, to Georgia, is not chargeable to the 
estate; it is an individual debt due by him, and for which the other heirs 
can not be charged. 

The accountants contend that the personal property sold at Con- 
federate prices and the proceeds of the sale were Confederate notes, 
therefore the succession of Delery ought not to be condemned to pay 
over to the succession of Womack the $394 58, the balance due for and 
on account of said proceeds. To this the answer is that the proof does 
not show that Deiery received Confederate notes; nor that the court 
authorized him to do so. But, assuming that the order at the time re- 
quiring him to sell the personal property of Womack impliedly author- 
ized him to receive,in payment thereof Confederate notes, because there 
was no other currency, still, to get relief on account thereof, it devolved 
upon the administrator to tender the identical notes which he received 
at said sale; and this has not been done. 

Suppose an administrator during the war had sold the personal prop- 
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erty of the succession confided to his administration for Confederate 
notes, and afterward used said notes in his business, in paying his indi- 
vidual debts, or otherwise invested it, deriving great benefit therefrom, 
would he be heard setting up as a ground of defense that the proceeds 
of the sale of the personal property of the succession were Confederate 
notes, and that he is not responsible to the heirs? We think not. 

The three Confederate notes of one hundred dollars each, attached to 
the record and tendered to the heirs, are not shown to have been the 
identical notes received by Delery at the sale of the personal property 
of this succession. ‘Our conclusion is that there should be judgment 
against the succession of Delery in favor of the succession of Womack 
for $394 58. 

It is therefore ordered that the judgment of the court a qua in favor 
of opponents for $118 36 be amended by increasing the amount thereof 
to $394 58, and, as amended, that it be affirmed, appellee paying costs of 
appeal. 


The Chief Justice was recused in this case. 


On REHEARING. 


The opinion of the court was delivered ‘by 

MannineG, C. J. Womack died in August, 1862. Delery became his ad- 
ministrator, and obtained from the court an order to sell his movable 
property. It was sold, and realized more than its appraised value in the 
inventory. The bids at the sale were paid in Confederate treasury notes. 
The debts of the deceased and of his succession were paid in the same 
currency, and the administrator died before his account was rendered. 
Delery’s executors filed the account of their testator’s administration, 
showing a balance of near three hundred dollars due the heirs of Wo- 
mack, and they present that amount in Confederate currency, along with 
the account, averring that they discovered a paper containing an inclo- 
sure of that sum.among the papers of the deceased, Delery, which was 
supposed to be the proceeds of the succession sale of Womack. The 
object of the opponents is to compel the payment of this sum in the 
present currency of the nation. 

There is no imputation of bad faith to the administrator. It is not 
charged, nor contended, that Delery used the currency received by him 
at the succession sale for his own purposes, and afterward replaced it by 
other like currency at a later period. Neither is it disputed that Con- 
federate treasury notes were the only currency in use in the parish of 
Ouachita at the time of the sale. Objection was made to the admission 
of proof to establish that fact, but the fact itself is undisputed. A bill 
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of exceptions states the ground of objection to be that the executor can 
not be permitted to prove the existence or use of any money in discharge 
of debts at that time, except United States curreney, nor that Confeder- 
ate currency was the currency of the country at that time, as it was 
issued in violation of the laws of the United States. 

These and similar objections are based upon the idea that courts must 
shut their eyes and ignore events that have stirred the world to its re- 
motest recesses; that while all humanity has attested its interest in the 
historical occurrences that were transpiring at that time, judicial blind- 
ness must be affected or assumed, as to those occurrences, by those who 
are called on to determine the legal consequences of the acts of indi- 
viduals in the midst of these events. 

It was properly proved in this case, and was admitted by both 
counsel, that Confederate money was the sole currency of that part of 
the country where these proceedings were had at that time, and that this 
currency was then worth one third its face in gold. The highest judicial 
tribunal of our country has sanctioned the doctrine of common sense and 
common honesty which requires that obligations, made under the excep- 
tional régime of the Confederate States, should be enforced with due 
regard to the surroundings of the contracting parties, and in accordance 
with their manifest intent; and, in assessing their moneyed value, that 
the value of Confederate currency at the time of the transaction should 
be the standard that regulates the judgment of the court. Thorington 
vs. Smith, 8 Wal. 1; Delmas vs. Merch. Ins. Co., Wal. 

The lower court adopted this rule in the present instance, but there is 
another element which enters into this case which would entitle the ad- 
ministrator to entire relief if it had not been abandoned. The sale of 
the movables was a necessity. Witnesses say they or their value would 
have been lost if they had not been sold. There was but one currency 
in which the administrator could be paid at that time. The court that 
ordered the sale knew that. No other money would have been permit- 
ted to pass current by the government that dominated the country 
where these proceedings took place, and the use of force was not needed 
to effectuate this public policy. A spontaneous and clamorous public 
sentiment supplemented and supported the financial policy of that govern- 
ment. The administrator could have done nothing but receive the Con- 
federate currency, and there is no pretense that he derived advantage 
from its use. It perished in his hands. He ought not to be held respon- 
sible for it. No appeal, however, was taken by the representative of the 
succession from the judgment of the lower court, and, besides, relief to 
that extent was abandoned in the oral argument. 

There is error both in the account as stated by the judge a quo and by 
the decree of our predecessors. The railroad note, the specie, and the 
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Hunsacker draft, were all charged against the administrator on the ac- 
count rendered for him. They were included in the inventory, and the 
gross sum of the assets as therein appraised was charged against him, 
as well as the excess above that, realized by the sale. The item of thirty- 
six dollars expended in sending one of the heirs away is not chargeable 
to the common fund, but should be deducted from his distributive share 
of the estate. 
The account is thus re-stated: 

Assets, exclusive of land not sold $730 55 
Debts paid, less item of $36 


$381 08 
which is reduced to $127 02, the proportion in value of the Confederate 
currency to gold being three to one. 

It is therefore ordered, adjudged, and decreed that the judgment 
heretofore rendered be set aside, and that the judgment of the lower 
court be amended by inserting $127 02 as the balance due the heirs by 
the administrator, instead of the sum therein stated; and, further, that 
the distributive portion thereof to which Jesse Womack is entitled be 
charged with thirty-six dollars paid for his individual use, and as thus 
amended that the judgment of the lower court is affirmed, the oppo- 
nents and heirs to pay costs of appeal. 


No. 740. 
A. R. Booty vs. THE City oF SHREVEPORT. 


The consent of a municipal corporation to a contract may be as effectually given by 
the action or inaction of the common council, as by a formal resolution of the 
council. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. 
Nutt & Leonard, for plaintiff and appellee. 
T. Alexander, City Attorney, for defendant. 
The opinion of the court was delivered by 
DeEBtanc, J. Plaintiff claims from the city of Shreveport the sum of 
$583 33, which he alleges to be the balance due him on his salary as 
officer of the Board of Health of said city, from the first of November, 
1874, to the first of June, 1875. 
It is conceded and proved that plaintiff was elected health officer; that 
his salary was fixed by the aforesaid board at one thousand dollars per 
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annum; that he sitet the duties appertaining to his office, and that 
the board has no funds applicable to his claim. 

Defendant denies any liability to plaintiff, and rests its defense on one 
of the sections of the act of the Legislature creating the Board of Health 
for the city of Shreveport, which declares that in case the funds arising 
from the collection of fees and fines, as provided in the act, are insuffi- 
cient to meet all the necessary expenses of the Board of Health, then 
such deficiency shall be paid by the city of Shreveport, “ provided said 
expense is incurred with the consent of the municipal authorities of said 
city.” Act No. 142 of 1874, section thirteen. 

In the language of the statute, has the expense incident to the appoint- 
ment of the health officer been incurred with the consent of the muni- 
cipal authorities of Shreveport ? 

Up to November, 1874, each monthly installment of plaintiff’s salary 
was paid by the city, with the consent and approval of its council. In 
December, 1874, at the first or second meeting of the council during that 
month, plaintiff, as he had done before, presented his account for ap- 
proval. In his declaration on the trial, referring to what transpired on 
that occasion, he said: “ My account was tabled, and from that time the 
council has refused to pay my salary.” 

This action was taken by the council elected and installed in the city 
of Shreveport in November, 1874. Of that newly-elected council not a 
member had belonged to the preceding one. 

From the evidence in the record, plaintiff was twice appointed as health 
officer, the last time on the nineteenth of December, 1874. The date of 
this appointment is shown by an extract from the proceedings of the 
Board of Health; as to the date of the first, we are left to infer. 

In December, 1874, immediately after his second appointment, plain- 
tiff was informed—by the council’s action in regard to his account—that 
his salary would no longer be paid by the city of Shreveport, and that— 
if given at all, and howsoever given—the sanction of the previous council 
of that-expense and of its payment was then withdrawn. 

With that notice, he accepted the office, discharged the duties imposed 
by his acceptance, and for his compensation, from the date of that notice, 
he must look and apply to the Board of Health. 

Until the first of November, his accounts were invariably approved and 
paid by the city. Were not these approvals and payments the highest 
expression of the council’s consent that the expense should be incurred ? 
The counsel for the city contends that the consent of those who repre- 
sent a corporation can be evidenced but by a resolution of the common 
council. 

To sustain this too broadly stated proposition, he refers to the decis- 
ion of this court, in the case of H. N. Seibrecht, Syndic, vs. the City of 
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New Orleans. In that case the court was not called upon to construe a 
special statute, one limited in its effects to a fraction of the State; in this, 
we are, and we must construe it according to its own provisions. 

What are those provisions? “If the funds arising from the collection 
of fees and fines are insufficient to meet all the necessary expenses of 
the Board of Health, such deficiency shall be paid by the city of Shreve- 
port,” and, here, the condition indispensable to bind the city is clearly 
stated: “The expense referred to can be incurred but with the consent of 
the municipal authorities.” 

The consent is a mere operation of the mind; it is manifested by words 
either written or spoken, by action, inaction, or silence. Whatever may 
be the form of its expression, when expressed it has the effect which the 
law attaches to it. The statute under consideration does not qualify the 
consent to be given; it did not, and we can not, distinguish ; where 
there is no qualification, no restriction, we can not presume or legislate 
either a qualification or restriction. 

The payments by the city of Shreveport of the monthly installments 
of plaintiff's salary were, as long as they were made, ample warrant to 
continue performing the duties of his office, a silent promise, an absolute 
consent, to pay for his services. That promise and consent were revoked 
in December, 1874. 

For his services before that revocation, and from the first of Novem- 
ber, defendant is liable. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby annulled, avoided, and reversed. It 
is further ordered, adjudged, and decreed that plaintiff do have judgment 
against and recover of the city of Shreveport $83 334, with legal interest 
thereon from the twelfth of April, 1876, and the costs of both courts. 

Mr. Justice Egar took no part in the decision of this case. 


No. 760. 
Mrs. Nancy E. Tatty vs. Witt1am HEFFNER, SHERIFF, ET AL. 


Property purchased during marriage in the joint names of husband and wife is 
community property, although paid for with the wife’s paraphernal funds. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 
D.M. C. Lliham, Duncan & Moncure, and N. C. Blanchard, for plain- 
tiff and appellant. 
Land & Taylor and William H. Wise, for defendants and appellees. 
The opinion of the court was delivered by 
DeBuanc, J. Mrs. Nancy E. Tally claims to be owner of the undivided 
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half of lot No. 8, in block No. 50, in the city of Shreveport, which she 
alleges she acquired jointly with her husband and paid for with her 
separate paraphernal funds. 

She also claims as belonging to her the buildings and improvements 
which are now on the undivided half of the lot, which she considers as 
her separate and paraphernal property, the most of which were thereon 
placed and paid by her husband; and paid, as shown by the evidence, 
with funds of the community. 

The whole of lot No. 8 was, by plaintiff's husband, mortgaged to the 
tutor of the minor Wilcox and to the Life Association of America. Un- 
der these mortgages the property was seized and advertised for sale. 
Mrs. Tally opposed the sale, but without giving bond. The sale was 
made, and the property adjudicated, one half to the tutor of Wilcox, the 
other half to the Life Association of America. 

Shall Mrs. Tally’s opposition be sustained, and those adjudications an- 
nulled? The title on which she relies either justifies or defeats her oppo- 


sition. 

On the nineteenth of January, 1859, she and her husband purchased 
from the succession of W. W. Smith lot No. 8 of block No. 50. The 
deed from the administrator recites that “the sale is made to Martin 
Tally and wife,” that the price was paid, without stating by whom. 


The partnership or community between husband and wife consists, 
among other things, “of the estates which they may acquire during the 
marriage, either by donations made jointly to both, or by purchase, even 
although the purchase be only in the name of one of the two and not of 
both, because the period of time when the purchase is made is alone at- 
tended to, and not the person by whom it was made. R. C. C, 2402. 

That article fixes the general rule. How has that article been con- 
strued by this court? Though the title be taken in the name of only one 
of the spouses, or in the names of both, the law classes as common prop- 
erty that acquired during the marriage. 

To that rule what are the acknowledged exceptions? As to the wife, 
the property is paraphernal when it is transferred to her as a dation en 
paiement, or when the title to the property is taken in her own name, by 
herself or her agent, and paid for with her paraphernal funds, adminis- 
tered by her without the assistance of her husband. 24 An. 295; 7 An. 
92; 4 R. R. 117; 10 An. 606; 17 L. R. 300. 

The intention, on the part of either of the spouses, to acquire a sepa- 
rate title, to exclude the acquired property from the marital partnership, 
must be clearly expressed, can never be presumed, and why? Because 
it would be to presume against an adverse, a legal, presumption. 

Neither in law nor in fact can a joint purchase be regarded as a sepa- 
rate purchase. Under the first, the property passes to the community, 
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and, at least as to third persons, neither of the spouses can be allowed to 
contradict the recital of their own act, and to show that the joint pur- 
chase evidenced by the act was, as to one of them and as to a portion of 
the property, a separate purchase, one by which they intended to acquire 
a separate title to the undivided ownership and undivided possession of 

_an undesignated fraction of a whole, sold to and jointly purchased by 
the husband and wife. 

The joint purchase by those who compose the matrimonial partner- 
ship vests the acquired title, not in one of the partners and the commu- 
nity, but in their partnership, and this though the price of the property 
be paid with the separate funds of either of the spouses. 4 R. R. 117; 17 
L. R. 300; 10 L. 180; 1 R. R. 367; R. C. C. 2334. 

To be a notice to third parties, to put them on inquiry, the separate 
purchase in the name of the wife must be recorded as required by law; 
but this is not all; the recorded act must contain the declaration that the 
property was paid for with her paraphernal funds, and that, at the date of 
the sale, those funds were under her separate administration, or that the 
sale was a “dation en paiement” from her debtor to her, in satisfaction 
of a paraphernal claim. 12 R. R. 579; 8 An. 286; 20 An. 531 and 532. 

Without that declaration, the fact that the title was taken in her name 
does not raise even a presumption in her favor, and leaves unremoved, 
unimpaired, the presumption that the acquired title passed to the com- 
munity. When made in the act, that declaration, though not conclusive 
against the creditors of the community, is a notice to them. 7 An. 326; 
20 An. 531; H. D., vol. 1, p. 883, Nos. 7, 8, and 10. 

Plaintiff contends that one of the defendants was put on inquiry by 
the fact that the title to the property was in the name of the husband 
and wife; and how? One of the- counsel representing the association 
went to plaintiff's husband and asked him to explain the appearance of 
his wife’s name in the title-deed. The husband answered “he did not 
think it would make any difference; that the property belonged to the 
community.” The counsel replied that he so believed. 

That declaration was objected to, and should have been excluded. It 
was the dead husband’s declaration, made out of the presence, and 
against the interest of the wife, in a suit to which he had been but a 
nominal party. Its admission or exclusion could neither add to nor im- 
pair and weaken the presumption invoked by defendants. 

Plaintiff attempted to prove by her own and the testimony of other 
witnesses that “she bought in her name, for her own use and benefit, 
and paid for with her paraphernal funds, when under her administration, 
lot No. 8 of block No. 50.” 

To the reception of that testimony defendants objected, on the 
grounds— 
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half of lot No. 8, in block No. 50, in the city of Shreveport, which she 
alleges she acquired jointly with her husband and paid for with her 
separate paraphernal funds. 

She also claims as belonging to her the buildings and improvements 
which are now on the undivided half of the lot, which she considers as 
her separate and paraphernal property, the most of which were thereon 
placed and paid by her husband; and paid, as shown by the evidence, 
with funds of the community. 

The whole of lot No. 8 was, by plaintiff's husband, mortgaged to the 
tutor of the minor Wilcox and to the Life Association of America. Un- 
der these mortgages the property was seized and advertised for sale. 
Mrs. Tally opposed the sale, but without giving bond. The sale was 
made, and the property adjudicated, one half to the tutor of Wilcox, the 
other half to the Life Association of America. 

Shall Mrs. Tally’s opposition be sustained, and those adjudications an- 
nulled? The title on which she relies either justifies or defeats her oppo- 
sition. 

On the nineteenth of January, 1859, she and her husband purchased 
from the succession of W. W. Smith lot No. 8 of block No. 50. The 
deed from the administrator recites that “the sale is made to Martin 
Tally and wife,” that the price was paid, without stating by whom. 

The partnership or community between husband and wife consists, 
among other things, “of the estates which they may acquire during the 
marriage, either by donations made jointly to both, or by purchase, even 
although the purchase be only in the name of one of the two and not of 
both, because the period of time when the purchase is made is alone at- 
tended to, and not the person by whom it was made. R. C. C. 2402. 

That article fixes the general rule. How has that article been con- 
strued by this court? Though the title be taken in the name of only one 
of the spouses, or in the names of both, the law classes as common prop- 
erty that acquired during the marriage. 

To that rule what are the acknowledged exceptions? As to the wife, 
the property is paraphernal when it is transferred to her as a dation en 
paiement, or when the title to the property is taken in her own name, by 
herself or her agent, and paid for with her paraphernal funds, adminis- 
tered by her without the assistance of her husband. 24 An. 295; 7 An. 
92; 4 R. R. 117; 10 An. 606; 17 L. R. 300. 

The intention, on the part of either of the spouses, to acquire a sepa- 
rate title, to exclude the acquired property from the marital partnership, 
must be clearly expressed, can never be presumed, and why? Because 
it would be to presume against an adverse, a legal, presumption. 

Neither in law nor in fact can a joint purchase be regarded as a sepa- 
rate purchase. Under the first, the property passes to the community, 
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and, at least as to third persons, neither of the spouses can be allowed to 
contradict the recital of their own act, and to show that the joint pur- 
chase evidenced by the act was, as to one of them and as to a portion of 
the property, a separate purchase, one by which they intended to acquire 
a separate title to the undivided ownership and undivided possession of 
_an undesignated fraction of a whole, sold to and jointly purchased by 
the husband and wife. 

The joint purchase by those who compose the matrimonial partner- 
ship vests the acquired title, not in one of the partners and the commu- 
nity, but in their partnership, and this though the price of the property 
be paid with the separate funds of either of the spouses. 4 R. R. 117; 17 
L. R. 300; 10 L. 180; 1 R. R. 367; R. C. C. 2334. 

To be a notice to third parties, to put them on inquiry, the separate 
purchase in the name of the wife must be recorded as required by law; 
but this is not all; the recorded act must contain the declaration that the 
property was paid for with her paraphernal funds, and that, at the date of 
the sale, those funds were under her separate administration, or that the 
sale was a “dation en paiement” from her debtor to her, in satisfaction 
of a paraphernal claim. 12 R. R. 579; 8 An. 286; 20 An. 531 and 532. 

Without that declaration, the fact that the title was taken in her name 
does not raise even a presumption in her favor, and leaves unremoved, 
unimpaired, the presumption that the acquired title passed to the com- 
munity. When made in the act, that declaration, though not conclusive 
against the creditors of the community, is a notice to them. 7 An. 326; 
20 An. 531; H. D., vol. 1, p. 883, Nos. 7, 8, and 10. 

Plaintiff contends that one of the defendants was put on inquiry by 
the fact that the title to the property was in the name of the husband 
and wife; and how? One of the- counsel representing the association 
went to plaintiff's husband and asked him to explain the appearance of 
his wife’s name in the title-deed. The husband answered “he did not 
think it would make any difference; that the property belonged to the 
community.” The counsel replied that he so believed. 

That declaration was objected to, and should have been excluded. It 
was the dead husband’s declaration, made out of the presence, and 
against the interest of the wife, in a suit to which he had been but a 
nominal party. Its admission or exclusion could neither add to nor im- 
pair and weaken the presumption invoked by defendants. 

Plaintiff attempted to prove by her own and the testimony of other 
witnesses that “she bought in her name, for her own use and benefit, 
and paid for with her paraphernal funds, when under her administration, 
lot No. 8 of block No. 50.” 

To the reception of that testimony defendants objected, on the 
grounds— 
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First—That plaintiff had not alleged that, at the date of her purchase, 
she had the administration of her paraphernal effects, or that she was 
separate in property from her husband. 

Second—That, if received, said testimony would contradict the decla- 
rations contained in an authentic act, and substitute for recorded stipu- 
lations different and secret stipulations. 

Their objections should have prevailed; plaintiff and defendants rely 
on but one and the identical deed; that deed was duly recorded, and be- 
came a notice to the world. It transferred the property to the commu- 
nity, not to the wife; and private agreements which are not recorded 
did not, could not, to the prejudice of the creditors of the community, 
divest its acquired and recorded title, or any parcel of that indisputable 
title. 

The marked ability of her counsel has alone, but for an instant, upheld 
plaintiff's unfounded and defenseless pretensions. 

There is no error in the decree appealed from, and that decree is af- 
firmed with costs. 

Rehearing refused. 


No. 731. 


, 


Meyer, Weis & Co. vs. WitiiAm T. ATKINS. 


Novation is not presumed, but if the surrounding circumstances clearly indicate 
that the intention of the parties was to novate a debt, it will be so held. 

After the dissolution of a commercial partnership, the power of its former mem- 
bers to bind each other by note, can only arise by express mandate. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. 

R. W. & R. Richardson, for plaintiffs and appellees. 

W. W. Farmer, for defendant. 

The opinion of the court was delivered by 

DEBuanc, J. Defendant is sued on a note signed by D. B. Trousdale, 
and indorsed by Miss E. A. Trousdale and I. Lee Pettit. That note does 
not bear the signature of defendant, and, on mere inspection of its form 
and recitals, no one could imagine that Atkins is bound in solido for its 
amount, either as drawer, indorser, or otherwise. 

Plaintiffs allege that said note was subscribed and delivered by the 
commercial] firm heretofore trading in Monroe under the style of “ D. B. 
Trousdale,” and composed of said Trousdale, Atkins, and Pettit, for a 
claim due them by said firm. The existence of that partnership, and— 
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while it existed—its liability to plaintiffs for an account, now represented 
by the note sued on, are acknowledged by defendant. 

He contends, however, that the original claim of plaintiffs against their 
partnership has been novated, and that, in lieu of that claim, they have 
accepted another, a different obligation—a note secured by indorsements 
and mortgage. 

“ Novation is not presumed; to convert a partnership debt into the sepa- 
rate debt of the partners, the intention to do so must clearly appear. 
There must be a deliberate and mutual assent of creditor and debtor to 
such conversion. Nay, more; a partnership creditor may take the sepa- 
rate liability of a partner, without necessarily extinguishing the partner- 
ship liability. In such cases courts will look to the parties’ intention, as 
deducible from all the circumstances.” 6 An. 521. 

In the perusal of this record, our attention has stumbled from excep- 
tion to exception. 

To the litigant, the law is a weapon or a shield; to the court, a land- 
mark and a guide. Its rules should be neither enlarged nor contracted. 
Justice would be but an empty name if a judge could hesitate to remove 
a technicality to seek the parties’ intention, to ascertain what was pro- 
posed and what accepted, the character of the proposition, the char- 
acter of the acceptance; to link together the circumstances, the motives, 
the causes which have united two or more wills on a common pur- 
pose. 

Were it necessary to do so, for the enforcement or protection of the 
parties’ rights, we would have discussed and passed upon the validity or 
invalidity of their exceptions; but, whether we consider or disregard that 
part of the evidence which was objected to, we can, it seems, reach but 
one conclusion. 

What are the facts? A commercial partnership was formed in Monroe; 
its style was “ D. B. Trousdale;” the members who composed it are those 
we have already mentioned. It was dissolved in the month of Decem- 
ber, 1872, and, when dissolved, was indebted to only two parties, one 
Bloom, and plaintiffs firm. Those creditors were immediately informed 
of the dissolution of said partnership. - 

It was after that dissolution, after they had been informed of that fact, 
that Atkins proposed to give them, in settlement of their claim, a note 
to be executed by Trousdale and secured by mortgage on his, defendant’s, 
land. Plaintiffs wrote to him to obtain his consent to indorse the note 
alluded to. This he positively refused to do, and replied “that he would 
give nothing more than the mortgage.” 

The note was subscribed, the mortgage granted. In form and in sub- 
stance they are the note and mortgage proposed by Atkins. Hesent them 
to plaintiffs, who took them without objection, brought suit on them, and, 
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in conformity with Atkins’s agreement and their tacit acceptance of that 
agreement, prayed for and.obtained a judgment ordering, as to him, the 
sale of the mortgaged land, and condemning, in solido, the drawer and 
indorsers of the note to pay its amount. 

Their counsel were not informed when they brought that suit that 
Atkins had been a member of the firm of D. B. Trousdale. Had they 
been aware of it, he would have been sued; but, beyond the mortgage, 
he was not liable, and could not be personally held for any balance of 
the debt in excess of the proceeds of the mortgaged property. Their 
counsel’s course was the only legal course that could have been pursued 
under the special circumstances which surround this case. 

The partnership was bound for plaintiffs’ claim. Until the note and the 
mortgage were taken by them, the partners were responsible in solido 
for the payment of said debt; but how can it be justly contended that 
now the partnership, or those. who composed it, are responsible, in a 
capacity which had ceased to exist before the date of the note and of the 
mortgage? Up to December, 1872, the signature “ D. B. Trousdale” was 
both that of a partner and the partnership; from that time, to the knowl- 
edge of plaintiffs, it was the signature of the individual. 

A partner’s power to bind his copartners by note or by acknowledg- 
ment, or to use the social name, ceases with the dissolution. Any subse- 
quent power is derived, not from the previous relations of the parties as 
partners, but from a new contract, one of mandate, and that must be ex- 
press and special. A confession of judgment, after the dissolution, binds 
only the party making it. 2 An.772; 8 L. 568; 5 R. R. 174; 6 R. R. 70; 4 
An. 276; Edwards on Bills and Notes, p. 113. 

“The partnership having been dissolved, and the proper notice thereof 
given, the presumed agency of a partner to bind the firm while acting 
during the scope of the business, is thereby revoked, and he can make 
no new promise or engagement in the name of the firm, even though he 
only changes, without increasing, the prior obligations of the partners. 
The power to settle and adjust the concerns of the firm does not carry 
with it the authority to sign an account stated, to indorse, or renew a 
note in the name of the partnership.” Edwards on Bills and Notes, p. 
117 and 118. 

The partnership had been a failure; its safe and portfolio were empty; 
its credit was lost, and, to its creditors, the note, with its indorsements 
and the mortgage, were as unexpected wrecks cast to the shore by the 
sea after the disaster. They renounced the barren solidarity of an in- 
solvent partnership for the personal security of each of the partners. 

They could have enforced their claim against all or any one of the 
partners. This we admit; but, during the litigation, the debtors might 
have so protected their property against it, that the litigation would have 
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been as fruitless as expensive to the creditors, who, in their own interest, 
have exchanged an account for a note, a chance for a reality. 

There is not, on or in that note, a sign, an expression, indicating the 
least intention of reserving the original liability of the partnership, or to 
attach to the new obligation the solidarity abandoned or destroyed by 
the last transaction, which, if not expressly accepted, was ratified by the 
creditors. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby annulled, avoided, and reversed. It 
is further ordered, adjudged, and decreed that plaintiffs’ demand be and 
it is hereby rejected at their costs in both courts. 


No. 625. 
THE State vs. RoBert Nunn. 


An indictment which fails to conclude with the words “against the peace and dig- 
nity of the same,” i. e., the State, is fatally defective. 


PPEAL from the Eleventh Judicial District Court, parish of Lincoln. 
Trimble, J. Trial by jury. 

Robert T. Vaughn, District Attorney, for the State. 

J. C. Egan, for defendant. 

The opinion of the court was delivered by 

Spencer, J. The defendant was indicted, tried;and convicted of mur- 
der, and sentenced to death. He has appealed. 

The record in this case discloses an almost reckless disregard of the 
forms of law and the rights of the prisoner. It is admitted — 

First—That no counsel was assigned to him until after his arraign- 
ment and plea, and after the twelve jurymen had been called into the 
jury-box, and the first one called up to be sworn. 

Second—That the prisoner was brought into court in irons, and kept 
so during the entire trial. 

Third—That after trial and conviction application was made for new 
trial, alleging the above grounds, and moreover the discovery of new 
evidence of a most material character, after trial. It was admitted that 
this evidence was unknown to the prisoner or his counsel at the time of 
trial. It was also admitted that the prisoner was an ignorant colored 
man, and supposed and believed that he had an attorney to whom he 
had in due time given a list of important witnesses; that the attorney 
had not caused summons to issue for them, because he regarded his 
employment as only conditional. 

The court refused him a new trial. 

The prisoner thereupon filed a motion in arrest of judgment, on the 
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ground that “ the constitution of the State (article seventy-nine) requires 
that all prosecutions shall conclude ‘against the peace and dignity of the 
same,’ i. ¢., of the State. That the indictment in this case concludes 
‘against the peace and dignity of the—. Robert T. Vaughn, District 
Attorney, Eleventh District, La.’ ” 

A number of errors on the face of the record are assigned, which it is 
unnecessary to mention. 

The motion in arrest should have been sustained. The indictment is 
fatally defective in not concluding as required by the constitution, which 
is peremptory and mandatory. 10 An. 195. But, under the verdict of 
guilty, on so grave a charge, we can not direct the discharge of the 
prisoner, and will order him to be retained in safe custody until the next 
session of the grand jury. 

It is therefore ordered, adjudged, and decreed by the court that the 
sentence and verdict appealed from be set aside and annulled; and it is 
now ordered that the motion in arrest of judgment be sustained, and the 
indictment set aside and quashed; and it is further ordered that the 
prisoner, Robert Nunn, be held in safe custody until after the next term 
of the grand jury of the parish of Lincoln, to answer such charge as 
may be preferred against him. 


No. 762. 
Juuius Lisso vs. THE ParisH OF RED RIveEr. 


Where an act of the Legislature authorizes a parish to issue its bonds for a certain 
purpose, in such form and denomination as the police jury of the parish may 
prescribe, the police jury must specifically authorize the issue of such bonds, 
and in default of this action of the police jury, all bonds issued under color of 
said legislative act are invalid. 

Political corporations are not bound by the unauthorized acts of their agents, when 
the mandates of the latter are of record, or embodied in a statute. 


PPEAL from the Seventeenth Judicial District Court, parish of 
Red River. Chaplin, J. 
The opinion of the court was delivered by 
Mannina, C. J. The plaintiff sues upon four bonds with their coupons, 
a copy of one of which is as follows: 
$500 00. No. Three. 


Strate oF LovistiANa, PARISH OF RED RIVER. 
Parish bond for the purpose of paying for the building of a court-house, 
and for other purposes. 

It is hereby certified that the parish of Red River is indebted unto 
bearer in the sum of five hundred dollars, which sum the said parish 
agrees to pay in current money of the United States, at the office of the 
parish treasurer, to the said bearer in one year from the date hereof, 
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with interest at the rate of eight per cent per annum, payable semi-an- 
nually on the first day of November and May in each year, on the deliv- 
ery of the interest coupons attached at the office of the parish treasurer. 

For the performance of which the faith and credit of the parish of Red 
River is pledged by Act of the General Assembly, approved March 4, 1872. 
Witness the signatures of the president of the Police Jury and the treas- 
urer of the parish of Red River, May 1st, 1872. 

|Seal] M. H. TWITCHELL, 

President of the Police Jury. 

JULIUS LISSO, Treasurer. 

On the reverse of the bond is printed an act of the Legislature, under 
authority of which it purports to have been issued. 

The defendant excepted to the suit on four grounds, the second and 
third of which were ordered to be taken as part of the answer, and a 
separate answer was made, denying the authority of the president of the 
police jury to issue the bonds, or that they were in existence at the time 
of the pretended sale of them. The grounds of exception thus referred 
to are— 

“ Second—Because the bonds were not issued by authority of said po- 
lice jury as provided for and contemplated in said statute. 

“ Third—Because no public ordinance, as required by law, was passed 
by said police jury, authorizing the issue of said bonds; nor was any 
ordinance passed determining and ascertaining the rate of taxation nec- 
essary to raise the fund to pay said bonds and the interest thereon as 
required by said statute.” 

The second section of the act of March 4, 1872, reads thus: 

“That the bonds shall not exceed in amount the sum of twenty thou- 
sand dollars, or so much thereof as may be necessary, and shall be of 
such denomination and form as the police jury may prescribe. They 
may be sold under the direction and control of the police jury on the 
most advantageous terms.” 

The act contemplates some action on the part of the police jury or- 
daining that the bonds shall be issued, fixing the denomination and 
quantity of them (limited by the maximum total mentioned in the act), 
and also prescribing their form. The jury never passed any ordinance 
of that kind. The act of the Legislature conferred upon the police jury 
the power to do these things, but that body never exercised it. The only 
ordinance that was passed relative to the matter was one providing for 
the advertisement and sale of the bonds, as follows : 

“Beit enacted by the police jury of Red River parish that the presi- 
dent be and is hereby authorized to cause to be advertised, sold, and de- 
livered according to law, as the interests of the parish may require, the 
bonds of the parish authorized by act No. 13 of the session of 1872.” 
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The minutes of the jury show this ordinance received its sanction May 
20, 1872. 

The bonds, for the sale of which provision is thus made, had no exist- 
ence, since no act had been done by the jury to call them into being. 
This ordinance was an ante-natal destination of them to sale and de- 
livery. Certain papers, having the form of bonds, had been signed by 
the president of the police jury, and by the parish treasurer, who is 
plaintiff here in his personal capacity, but they neglected to obtain the 
sanction of that body, or to have it prescribe what the Legislature had 
empowered it to do." These papers are not the bonds of the parish. No 
valid bonds could be issued without the authority of the Legislature. 
That authority having been given, none could be valid unless issued in 
conformity to the directions of the legislative act. 

Police juries are political corporations, whose powers are especially 
defined, and they can not exercise any others than those delegated to 
them. 

“Tt is a general and fundamental principle of law that all persons con- 
tracting with a municipal corporation must, at their peril, inquire into 
the power of its officers to make the contract; and a contract beyond the 
scope of the corporate power is void, although it be under the seal of 
the corporation. . So, also, those dealing with the agent of the corpora- 
tion are likewise bound to ascertain the nature and extent of his au- 
thority. This is certainly so in all cases where the authority is special 
and of record, or conferred by statute.” Dillon’s Municipal Corpora- 
tions, vol. 1, sec. 372. 

“The general principle of law is settled beyond controversy, that the 
agents, officers, or even city council of a municipal corporation can not 
bind the corporation by any contract which is beyond the scope of its 
powers, or is entirely foreign to the purposes of the corporation. * * 
The duties and powers of the officers or public agents of the corporation 
are prescribed by statute or charter, which all persons not only may 
know, but are bound to know. * * * It results that unauthorized 
contracts. are void, and in actions thereon the corporation may success- 
fully interpose the plea of ultra vires, setting up as a defense its own 
want of power under the charter, or constitutional statute, to enter into 
the contract.” Dillon’s Corp. sec. 381. 

The plea here is that the bonds now held by the plaintiff were unau- 
thorized by the corporation ; that they were not issued pursuant to any 
ordinance passed by it, and that the police jury had never adopted any 
ordinance directing that a court-house should be built, and providing 
for the issuance of bonds to pay for the building thereof, and this plea 
is supported by the proof. 

Judgment affirmed. 
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THE Strate vs. JoHN B. McCoy. 


The law which directs a change of venue on the naked application of the district 
attorney is constitutional. 

The verbal reservation of a right to file exe>ptions, made by an attorney, in a ease 
before a district court, is of no effect.” 

The accused in one case ean not avail of an exception to the venire filed by the ac- 
eused in another case. 

When he is neither “ personally interested ” in the case, nor connected by blood or 
marriage with a prisoner arraigned before him, the judge must, on being re- 
cused, appoint a lawyer of proper qualifications to sit in his stead. 

The affidavit of an accused that an absent witness would prove that his life was 
threatened by the deceased, and that he killed deceased in self-defense, is not 
ground for a continuance. 

Threats of deceased against the accused, are not admissible in evidence, until it be 
first proved that the accused had been advised of them. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
tA Bowman, Judge ad hoc. Trial by jury. 

Edwin G. Hunter, District Attorney, for the State. 

M. Ryan, H. L. Daigre, and A. Cazabat, for defendant and appellant. 

The opinion of the court was delivered by 

Spencer, J. Defendant was indicted in the parish of Grant for mur- 
der. On motion and affidavit of the district attorney a change of venue 
was ordered to Rapides parish, where the accused was tried and con- 
victed of murder, without capital punishment, and accordingly sentenced 
to hard labor for life. He prosecutes this appeal, and presents by bills 
of exception for our decision various grounds for the reversal of the 
sentence : : 

First—That the court erred in granting the change of venue upon the 
simple application of the district attorney, without proof. 

The act of 1868 does not require proof where the district attorney ap- 
plies for the change, but makes it obligatory on the judge to grant it. 
In this case the district attorney swore to the facts stated by him, and to 
the necessity of the change. The change of venue was ordered in Jan- 
uary, 1876, and no subsequent legislation should be construed as vacat- 
ing that decree. “This act of 1868 is not in conflict with the constitution, 
so far as we can see. Article six guarantees a trial by a jury of the 
parish, “unless the venue be changed.” The Legislature was and is 
free to declare when and how the venue may be changed. This is what 
it did by said act. 

Second—H. L. Daigre, one of defendant’s counsel, on the first day of 
the term offered to file on behalf of one White and one Jones (who stood 
indicted before the court) a motion to set aside the venire, which the 
judge refused to permit him to do, because he had not paid his license. 
Thereupon he excepted. On trial of this case against McCoy said attorney 

38 OC 
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offered to file therein his said bill of exceptions taken in the cases 
and on behalf of White and Jones, stating that he had verbally reserved 
the right to file said bill in all cases in which he was counsel. 

The court did not err in refusing this application. The district court 
is a court of record, and verbal reservations of the sort referred to can 
not be noticed. Defendant McCoy has no right to complain of the 
court’s rulings in the cases of White and Jones, with which he had no 
connection. If he thought the venire illegal, he should on the first day 
of the term have filed or offered to file his motion to quash it. He did 
not do so. 

Third—That the court erred in calling R. J. Bowman, an attorney at 
law, to preside in the trial.of thiscase. The facts are that after the in- 
dictment of McCoy his attorney, W. F. Blackman, was elected judge of 
the ninth district. Judge Blackman entered an order in this case recu- 
sing himself on the ground that he had been of counsel for defendant, 
and appointed Bowman, an attorney of his court, to try the case. De- 
fendant excepted to Bowman’s appointment, and contends that, under 
article ninety of the constitution, an attorney can not be appointed to 
preside in the trial of a criminal case. That article reads as follows: 

“In any case where the judge may be recused, and where he is nor 
PERSONALLY interested in the matters in contestation, he shall select a 
lawyer having the qualifications required for a judge of his court to try 


such cases. And when the judge Is PERSONALLY interested in the suit, he 
shall call upon the parish or district judge, as the case may be, to try 
the case.” 


It would be difficult to frame a law in more general terms than this: 
“ In any case where the judge may be recused, and where he is not per- 
sonally interested in the matters in contestation, he shall select a law- 
yer,” ete. “When the judge is personally interested in the suit he shall 
call upon the parish judge,” etc. The provisions of section 1068 of Re- 
vised Statutes apply only where the judge “is connected by blood or 
marriage with the prisoner.” So that the interpretation of article ninety 
of the constitution contended for by defendant would leave the case, 
where the recused judge was not personally interested, and not related 
by blood or marriage, totally unprovided for. We can not adopt such a 
view. We think the appointment of an attorney to preside is clearly 
legal. Jf the law requires the attorney so appointed to take an oath as 
judge ad hoc, we must presume that it was done. The point is only 
raised in the brief of counsel. The record does not show that an oath 
was not taken. Omnia presumuntur rite acta. 

Fourth—The accused made affidavit for continuance on account of the 
absence of certain witnesses, and stated therein what he expected to 
prove by them. Among other things stated as provable by said wit- 
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nesses was that “said Radeski (the deceased) by his threats and conduct 
against affiant rendered the danger to his (affiant’s) life actual and immi- 
nent, and that the killing of Radeski was unavoidable and necessary to 
preserve his own life, and the killing done in self-defense.” 

The court ordered this part of the affidavit to be stricken out, and 
thereupon the State admitted the truth of all the other allegations of 
. the affidavit, and the court then overruled the application for continu- 
ance, and the trial proceeded. Defendant excepted. We think the rea- 
sons assigned by the judge ad hoc sufficient. He says: “The question 
whether the threats and conduct of the deceased rendered the danger to 
the life of the prisoner imminent is a question which must be determined 
by the jury from the words and actions of the deceased constituting 
those threats and that conduct, and not from the assertions of the wit- 
nesses ; that the threats and conduct did render the danger imminent is 
a legal question growing out of certain facts, and not a fact itself. The 
question whether the killing of Radeski was unavoidable, and necessary 
to preserve the prisoner’s life and done in self-defense is the very issue 
submitted to the jury ; a legal question to be determined by them and 
not by witnesses under the semblance of giving testimony, and that the 
State could not be required to admit legal questions as evidence.” 

Fifth—The counsel for prisoner asked a witness: “Did you hear the 
deceased, Radeski, make, on the day of the killing, any threats against 
the life of the accused?” Objection being made by the State, the court 
offered to permit the prisoner to ask witness if he had ever communica- 
ted to him, the prisoner, any threats made by the deceased;” and if 
the witness answered affirmatively, then to allow the question pro- 
pounded tobe put. The prisoner refused to put the preliminary ques- 
tion proposed by the court, and then the court sustained the objection, 
and prisoner excepted. 

“Tt is well settled that antecedent threats by the deceased against the 
accused are not admissible in evidence, unless it appears that they were 
communicated to the accused. Their admissibilty depends upon this as 
a condition precedent ; and as their admission would be illegal without 
this necessary concomitant proof of communication, we think that the 
court may well refuse to admit them until this necessary foundation is 
laid, just as courts refuse to admit the testimony of deceased or absent 
witnesses,until the death or absence is proved.” State vs. Gregor, 21 An. 
473. 

Sixth-—_The prisoner also excepted to the charge of the judge, which 
was as follows: 

“Tf you are conscious that you know what the law is upon any point 
that may arise in your deliberations, it is your right and your duty to 
follow your own constructions, even though they may differ from the 
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legal opinion of the court upon that point, but if you feel conscious that 
you are ignorant of what the law is upon the point in question, it is your 
duty to follow the law as stated by the court, and to ask its instructions 
upon points of which you are ignorant. The law never intended in 
making juries judges of the law that they should substitute ignorance 
for knowledge, nor for juries to decide that to be law which they in their 
conscience feel that they know nothing about. Although you are not 
lawyers, the law presumes that you have learned the law of this case 
from the law which has been expounded to you on the trial. But knowl- 
edge is something tangible and definite, and you must be conscious that 
as such you possess it whenever you differ from the court upon a point 
of law.” 

The objection to this charge can not be that it is too restrictive of the 
power of juries. While fully, and perhaps too fully, conceding the jury 
its powers as judges of the law and fact, it wisely and properly cautions 
them against substituting their ignorant fancies and personal wishes for 
conscious knowledge and application of legal principles as bases of de- 
cision. 

Seventh—In the brief of counsel for accused, it is stated that it is as- 
signed as error on the face of the record that the accused was not ar- 
raigned as required by law. We find no assignment of errors filed in 
the record, and even if the statement «in the brief sufficed, the counsel 
has not advised us wherein the defect of arraignment consists; and an 
inspection of the transcript has failed to reveal it to us. We conclude, 
therefore, that there is no error in the verdict and sentence appealed 
from; and 

It is therefore ordered and decreed that the same be affirmed with 
costs. 


CoNCURRING OPINIONS. 


DeBuanc, J. In this case the district attorney applied for a change of 
venue, on the ground that the State could not obtain a fair and impartial 
trial in the parish of Grant, because of the prisoner’s popularity among 
some of the population and their almost universal determination and 
assertions that they would acquit him. 

The State officer swore to the truth of these facts, and his declaration 
stands uncontradicted. 

For that reason I am of the opinion that the change of venue was 
properly allowed, but I do not believe that, on the naked application of 
either the Attorney General or a district attorney, the judge is authorized 
to change the venue to another parish without proof that a competent 
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jury of the parish, wherever the offense is charged to have been commit- 
ted, can not be had. 

The constitutional rule is that “the accused shall be entitled to a 
speedy public trial by an impartial jury of the parish in which the of- 
fense was committed.” The change of venue is the exception to that 
rule. 

Unless it is alleged and established that an impartial jury of the 
parish can not be had, a change of venue, against the will of the accused, 
is a dangerous violation of the constitution, as, otherwise, that constitu- 
tional privilege of a prisoner, his life, his liberty, and reputation would 
be at the mercy of the district attorney or Attorney General. 

I concur in the decision read by Mr. Justice Spencer, and reserve the 


right of hereafter filing a separate opinion on the question above alluded 
to. 





Eean, J. I concur in the views expressed in the foregoing concurring 
opinion of Mr. Justice DeBlanc. The uncontradicted affidavit of the 
district attorney in the matter of change of venue, though unusual, sets 
forth a very sufficient state of facts in the present case to warrant the 
order made. 


No. 701. 


ELIZABETH EpWARDS AND Husspanp vs. M. A. Epwarps, ADMINISTRA- 
TOR, ET AL. 


Where the matter in dispute is over five hundred dollars this court has jurisdiction. 

The sufficiency of a surety on an appeal bond wiil not be considered here when not 
put at issue, or passed on in the court below. 

In asuit toannul a judgment, brought within a year from the date of the judg- 
ment, the judgment can not be pleaded as res adjudicata. 

An attorney at law has no authority, unless specially empowered by his client, to 
confess judgment for the latter. 

A confession of judgment by a married woman, which condemns her to pay her 
husband’s debt, is null and void. 

Parol evidence is admissible to show that property seized at the suit of a commu- 
nity creditor belongs to the wife. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. 


Cobb & Gunby, for plaintiff and appellant. 

Garrett & Garrett, for defendants. 

The opinion of the court was delivered by 

Spencer, J. On the fourth of November, 1873, M. A. Edwards, admin- 
istratrix of D. L. Edwards, obtained, by confession, judgment in the 
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parish court against W. S. Stutson, plaintiff's husband, for some $220 on 
his note dated December 1, 1870. On the twenty-eighth of March, 1871, 
M. T. Edwards and wife sold, by notarial act, to their daughter, the 
plaintiff, the eighty acres of land in controversy in this suit, stating the 
price to be $1000 cash received. On the twenty-third of November, 1871, 
said plaintiff, Elizabeth Stutson, by notarial act, acknowledged to have 
received from her father and mother $1500 in cash as an advance on her 
inheritance. 

M. T. Edwards and wife had eight children, four majors and four mi- 
nors. About the same dates as above they made to each of the three 
other majors (of whom D. L. Edwards was one) similar acts of sale of 
land, and took from each of them similar notarial receipts. They also 
sold and transferred to their minor children property of equal value. 

M. T. Edwards died in 1872, and his widow, Adeline Edwards, qualified, 
as tutrix of the minors. 

In January, 1875, M. A. Edwards, administratrix, issued a fieri facias 
against W. 8S. Stutson, on said parish-court judgment, and caused the 
eighty acres of land so conveyed by the father and mother to plaintiff to 
be seized as community property. 

A suit was thereupon brought in the name of the plaintiff in the dis-. 
trict court of Ouachita, claiming the land as her paraphernal property, 
and enjoining its sale for the husband’s debt. The affidavit for injunc- 
tion was made by Stutson, the husband, as agent of his wife, the plaintiff, 
and the petition was signed by Stubbs & Stone, attorneys. On the six- 
teenth of March, 1875, the attorneys for plaintiff and the attorney for 
defendants in that injunction suit (which was numbered 1216) made an 
agreement whereby it was stipulated that the case would be continued 
by consent until the September term following, on the condition that if 
Stutson shall on or before that time pay the amount of the enjoined 
judgment, then said injunction suit to be discontinued at plaintiff's costs, 
otherwise, “there shall be judgment therein dissolving the injunction at 
plaintiffs costs,” and directing the sheriff to proceed with the sale of the 
property, the sale not to be made before the first Saturday of January, 
1876. On the fourteenth of September, 1875, this agreement was filed 
in the cause, and on the eighteenth judgment was entered up according 
to its stipulations, dissolving the injunction without damages, and stay- 
ing the sale till the time agreed upon. The land was thereupon again ad- 
vertised for sale on the fifth of February, 1876, and part of it adjudica- 
ted to one Wood, said to be the father of defendant, M. A. Edwards, the 
remainder not sold for want of bidders. On the fifteenth of February, 
1876, this present suit was brought, reciting in substance the above facts, 
praying the nullity of said judgment of the eighteenth of September, 
1875, also the nullity of the sale to Wood, and to be decreed owner of the 
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property as paraphernal, and to enjoin its sale for the husband’s debts, 
ete. 

The defendant first pleaded in defense the judgment in said suit, 1216, 
as res adjudicata, which was by the then judge overruled. Defendant 
then answered, reiterating the plea of res adjudicata, and claiming that 
the property, having been bought after marriage, by the wife, was com- 
munity property. The case was tried at the May term, 1877, and the 
judge then presiding rendered judgment for defendant, sustaining the 
plea of res judicata, dissolving the injunction, and directing the sheriff 
to proceed to sell under the fi. fa. against the husband. 

Plaintiff appeals. There is a motion to dismiss the appeal on two 
grounds: first, because this court is without jurisdiction ratione materie; 
and, second, for insufficiency of the surety on the appeal bond. 

The matter in dispute is the ownership of the land (which is clearly 
shown to be over five hundred dollars by the deed to plaintiff and the 
uncontradicted allegations of her petition under oath) and to validity 
of a judgment subjecting the same to the husband’s debts, and to annul 
a sale of part of it. We clearly have jurisdiction. As to the sufficiency 
of the surety on the appeal bond, this court can not notice the objec- 
tion, because it is a court of appellate jurisdiction only. No objection to 
the sufficiency of the surety on the appeal bond was made, or tried, in 
the court below. True, the same party was surety on the injunction 
bond, and a rule was taken to dissolve for insufficiency, but it does not 
seem to have been passed upon by the court below. The proofs taken 
on that rule would nct enable us to say, if we had the right, whether the 
surety was good or bad at the time of the appeal. 

The motion to dismiss is overruled. 

On the merits, there are but two questions: 

First—As to the validity of the judgment of the eighteenth of Septem- 
ber, 1875, and as to its effect as the thing adjudged. 

Second—As to the property being the separate paraphernal estate of 
the wife. 

First—The judgment in suit No. 1216 was rendered on the eighteenth 
of September, 1875. This suit, to annul it, was instituted on the fifteenth 
of February, 1876, less than six months after its rendition. A judgment 
which is attacked by action of nullity within one year can not be pleaded 
as res adjudicata to the suit for nullity. Otherwise, the action of nullity 
would be a farce and a mockery, since the existence of the judgment at- 
tacked (which alone gives the right and the occasion to the action of 
nullity) would be itself a bar to proceedings to annul it. In other 
words, the same fact, to wit: the existence of the judgment, would be 
at one and the same time the foundation and destruction of a right of 
action. 
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We do not agree with defendant’s counsel that plaintiff’s remedy to 
avoid the said judgment was by appeal or motion for new trial. She did 
not know, perhaps, of its rendition until the time for new trial had 
elapsed, and the grounds of nullity alleged are matters dehors the record, 
and could not, therefore, be brought to the knowledge of the appellate 

_court. Plaintiff attacks the judgment on the ground that the attorneys 
had no authority from her to consent to it, and acted without her knowl- 
edge or consent. This is fully proven by her oath, which defendant 
makes no effort to contradict. These attorneys were practitioners before 
the court trying the cause, and, we think, the fact that they were ‘not 
called by defendant to prove their authority from her, and to contradict 
the plaintiff's oath, is strongly corroborative of its truth. We accept it 
as true. 

Article 2997 of the Civil Code is too clear to require other citation of 
authority to establish the proposition that an attorney at law has not, 
as such, authority to confess a judgment “to acknowledge a debt” “ to 

-eompromise or refer to arbitration,” or “to make a transaction in mat- 
ters of litigation.” 

Besides, it is the well settled jurisprudence of this State that a married 
woman can not, so as to bind her, or her property, confess a judgment 
for a debt of her husband or of the community. See3N. 8. 498; 2 An. 3, 
806; 12 An. 350; 14 An. 165; 15 An. 628. There is no dispute as to this 
debt being that of the husband and community. What the wife could 
not do herself, she could not authorize her attorneys to do for her. So, 
we are brought to the only remaining question, was the land seized in 
this case the paraphernal property of the wife and plaintiff ? 

The evidence shows, if admissible, that such was the fact, beyond any 
doubt whatever. In fact, the defendant does not even venture to con- 
tradict it, but relies solely upon the legal presumption resulting from the 
acquisition by the wife being made after her marriage, and upon technical 
objections to the evidence offered by her. Leaving aside the parol evi- 
dence in this case, the deeds and conveyances themselves, whereby these 
old people, M. T. Edwards and wife, conveyed to each of their children 
properties of equal value, and, subsequently, took their several receipts 
in authentic form, for equal amounts, as advances on their successions, 
leaves no shadow of doubt in our minds that the sale to Mrs. Stutson by 
her father and mother of the land in controversy was in fact a donation 
to her, as an advance, and that the receipt given by her a few months 
afterward to them for fifteen hundred dollars embraced the one thousand 
dollars stated as the price of the sale. The parol evidence offered fully 
proves these facts, and was properly admitted. Evidence going to show 
the connection between the act of sale and the subsequent receipt does 
not contradict either act. Plaintiff simply alleged and proved that the 
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sum stipulated as the price of the sale to her was in fact the same iden- 
tical sum for which she gave her receipt. 

The plaintiff prays for damages. Had she offered proof of their 
amount we should award them to her, for we are strongly impressed 
that the defendant, Mrs. M. A. Edwards, widow and administratrix of D. 
L. Edwards, plaintiff's brother, and himself a recipient and holder of 
property under the same terms and conditions as plaintiff, has acted in 
bad faith in this proceeding, and in knowing disregard of her sister’s 
rights. 

It is therefore ordered, adjudged, and decreed that the judgment ap- . 
pealed from be annulled, avoided, and reversed, and it is now ordered, 
adjudged, and decreed that the plaintiff, Elizabeth Edwards, be declared 
owner in her own right of the land described in her petition in this case, 
and that the defendants be perpetually enjoined from disturbing her 
possession theref; that the judgment of the eighteenth of September, 
1875, in the suit No. 1216 on the docket of the district court of Ouachita 
parish, be annulled and avoided, and that the sale to William Wood by 
the sheriff, of date fifth of February, 1876, under execution, enjoined in 
said suit No. 1216, be and the same is annulled and rescinded. It is fur- 
ther ordered and decreed that defendants be condemned in solido to pay 
the costs of the court below and of this appeal. 

Rehearing refused. 


Tue Stare vs. JAakE THomas. 


An indictment charging an act, with intent to commit murder, which does not aver 
that the act was “ willfully and feloniously ” done, is fatal. 


PPEAL from the Fifth Judicial District Court, parish of East Felici- 
ana. McVea,J. Trial by jury. 

W. N. Potts, District Attorney, for the State. 

W. F. Kernan, for defendant. 

The opinion of the court was delivered by 

Eaean, J. The defendant was indicted, tried, found guilty, and sen- 
tenced to three years imprisonment at hard labor in the penitentiary. 
After an ineffectual motion in arrest of judgment, he has appealed. The 
charge, as stated in the indictment, is that he did, with force and arms, 
“ shoot one George Washington with a dangerous weapon, namely, a shot- 
gun, with intent to commit murder, and to murder aforesaid George 
Washington, contrary to the form of the statute,” ete. The ground set 
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forth in the.motion in arrest and the error assigned is that the indict- 
ment does not charge that the accused did the acts charged “ feloniously, 
willfully, and with his malice aforethought.” At common law this indict- 
ment would be bad, and Wharton’s American Criminal Law, section 399, 
lays it down that the use of the word “ feloniously” is essential to all 
indictments for felony, whether common law or statutory. Again, sec- 
tion 372 of the same author says that where a statute refers to a com- 
mon-law offense by its popular name, and proceeds to impose a penalty 
on its commission, it is, of course, insufficient to charge the defendant 
with the commission of the offense in the statutory terms alone, while 
under the Virginia statute against attempts to commit offenses, the same 
authority says it is not enough to say “the defendant attempted to 
maim;” the particulars of the attempt must be set forth. In same sec- 
tion, 7293 says “the weight of authority now clearly is that an indict- 
ment for attempting to commit an offense must show on its face facts 
which would make an attempt in point of law, or at least should so in- 
dividualize the offense as to secure the offender from a second convic- 
tion.” While it is true that even at common law it was not necessary to 
charge an attempt to commit a crime or offense with the same particu- 
larity and minuteness as the commission of the crime or offense, it was 
always held necessary in such an indictment as that under considera- 
tion, at least whenever done “with felonious intent,” and, indeed, it 
would seem with “malice aforethought.” Archbold’s Criminal Plead- 
ings, p. 62, side paging 50; same, p. 531, side paging 447; see, also, same, 
p. 422 and 423, and Chitty’s Criminal Law, vol. 3, p. 828. It is, however, 
claimed that as the law now stands in Louisiana such allegations in an 
indictment, even for murder itself, are unnecessary, since the statute of 
1855 and Revised Statutes of 1870, and the cases of the State vs. Phelps 
and Brown, 24 An. 494, and State vs. Toney Forney, 24 An. 191, are relied 
_ upon in support of this view. Of the former of these cases, it might 
be sufficient to remark that the indictment which was held good charged 
expressly that the defendants “ did willfully, maliciously, and feloniously 
kill, slay, and murder,” and that Howell, Justice, dissenting, adhered to 
the doctrine announced in the State vs. Heas, 10 An. 195, which, as well : 
as the uniform current of previous decisions, held as essential in an in- 
dictment for murder the words “ with malice aforethought” as not being 
an “unnecessary prolixity” in the meaning of the statute. See, to 
similar effect, Territory vs. Nugent, 1 M. 117 and 175, and State vs. 
Kennedy, 8 R. 602;9 An. 211; State vs. Stiles, 5 An.; to the effect that 
whatever has been determined to be essential averment in an in- 
dictment at common law will be deemed necessary here, “and that 
the power to remedy the evil lies,jin the legislative branch of the govern- 
ment.” 
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In the cases of the State vs. Cook, 20 An. 145, and State vs. Durbin, 
20 An. 408 (both for robbery) the court held that the statute of 1855 was 
not intended to make a radical change in the system of criminal plead- 
ings, but to simplify it and correct some supposed deficiencies, and that 
the essential, substantial averments in a bill of indictment required by 
the common law are not dispensed with by the act of 1855, and that the 
omission of the term “feloniously ” in the indictment was held to be 
fatal. 


It is singular that the court altogether overlook, in the State vs. 
Phelps and Brown, 24 An. 494, the important fact that section 1048 of the 
Revised Statutes of 1870 provides that “it shall be sufficient in an in- 
dictment for murder to charge that the defendant ‘ did feloniously, will- 
fully, and of his malice aforethought, kill and murder the deceased,” 
and in every indictment for manslaughter to charge that the defend- 
ant “did feloniously kill and slay the deceased.” These provisions 
are precisely those of the act of 1855, and clearly indicate that it 
was not the legislative intention to dispense with them, which, as was 
well said by Judge Ilsley, the organ of the court in State vs. Cook, are 
precisely the important facts charged in the indictment according to the 
English form (quoting Archbold’s Crim. Plead., 314). 


It is hardly necessary to add that by the act of 1805, of 1855, and the 
Revised Statutes of 1870, it was provided that all crimes, offenses, and 
misdemeanors shall be taken, intended, and -construed according to the 
common law, and that the forms of indictments (divested of unnecessary 
prolixity) the method of trial, rules of evidence, and all other proceed- 
ings in the prosecution of crimes, offenses, and misdemeanors (‘ chang- 
ing what ought to be changed’) shall be according to the common law, 
unless otherwise provided.” 








The cases cited in this opinion, and those referred to in them, give 
judicial interpretation to the words “ unnecessary prolixity ” and “ chang- 
ing what ought to be changed” under the statute. The essential aver- 
ments of a good indictment at common law are not classed under either 
head. The case of the State vs. Toney Forney, 24 An. 191, was an indict- 
ment “ for shooting with intent to kill and murder while lying in wait,” 
and charged the act to have been done “ willfully, feloniously, and mali- 
ciously.” The extent of the ruling of the court was that the offense was 
sufficiently charged in that language under the statute, without the use 
of the words, “ with malice aforethought.” None of the words “ will- 
fully, feloniously, or maliciously,” found in that indictment, appear in the 
indictment in the present case, which does not, therefore, come within the 
authority of that case, even admitting it to be consistent with the former 
rulings of this court. Whether, therefore, it was essential to use in that 
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indictment the words “ with malice aforethought ” or not, we are of opin- 
ion that the omission of the words “ willfully and feloniously ” is fatal. 

It is therefore ordered, adjudged, and decreed that the judgment be 
arrested, that the verdict and sentence appealed from be annulled, 
avoided, and reversed, the indictment quashed, and that the defendant 
remain in custody to await the finding of a new bill of indictment by 
another grand jury of the parish of East Feliciana, 


No. 764. 
JoHN A. HuntTER FT AL. vs. R. T. BuckNER & BROTHER ET AL. 


If the real owner of property allows it to stand recorded in the name of another, 


by a title translative of property, he puts it in the power of that other to create 
a valid mortgage on it. 


PPEAL from the Seventeenth Judicial District Court, parish of Red 
River. Pierson, J. 


L. B. Watkins, for plaintiffs and appellants. 

Land & Taylor and William H. Wise, for defendants. 

The opinion of the court was delivered by 

Mannine, C. J. John A. Hunter, Virgil A. Stewart, and William B. 
Stewart allege that the first two purchased the Wray and Boland plan- 
tation, under a bond for title, from W. E. Wamsley, on the fourth of 
January, 1871, the price being seven thousand five hundred dollars, 
which bond erroneously recites that $3983 19 were paid in cash, the 
residue being provided for by the execution of three notes of equal 
sums, payable respectively on the tenth of November, 1871, and the same 
day of the two following years, and that this sum, thus represented to 
have been paid cash, was not in fact thus paid, but as follows: 

On the same day that plaintiffs executed the notes to Wamsley, a con- 
veyance of the Loggy Bayou plantation was made to him by William B. 
Stewart, Alice M. Stewart, and Martha S. Caldwell, for the expressed con- 
sideration of $3519 08 cash, and that this sum was not in fact paid in 
cash, but in reality was a part of the slightly larger sum mentioned as 
cash paid in the bond for title of the Wray and Boland plantation. 

The petitioners further allege that in August, 1873, Wamsley instituted 
suit upon the three notes above mentioned, praying for judgment for 
their aggregate amount, and for the enforcement of his vendor’s privi- 
lege, and a judgment with a restraining condition as to execution was 
rendered against them, as will appear by that case, now before us on 
appeal. 
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But meanwhile, viz., on third of April, 1873, Wamsley had executed a 
mortgage upon the Loggy Bayou tract to R. T. Buckner & Brother to 
secure the payment of his debt to them, amounting to $2197 29, and 
they had obtained executory process thereon, and that tract was adver- 
tised for sale on February'17, 1877. Besides, Wamsley had never paid 
for the Wray and Boland tract, and his vendors foreclosed their mort- 
gage upon it, and it was sold on the second of December, 1876, for a sum 
insufficient to pay their mortgage, and Hunter and Virgil Stewart were 
consequently evicted. 

The plaintiffs allege that Wamsley’s failure to lift this mortgage is a 
breach of the condition of his bond, and operates a revocation of the sale 
of the Wray and Boland tract to Hunter and Virgil Stewart, and entitles 
the plaintiffs to the payment of the penalty of the bond, and that the 
revocation and resolution of the sale of the Wray and Boland tract en- 
titles them to recover back the Loggy Bayou tract free from every in- 
cumbrance that Wamsley may have placed upon it, and particularly from 
the Buckner mortgage. They then pray the annulment of that mort- 
gage, and its erasure from the mortgage records, and for the revocation 
of the sale of the Wray and Boland tract through the enforcement of 
the resolutory condition, and a decree declaring void any sale that may 
take place under the Buckner mortgage. 

An exception was filed by the Buckners. 

First—That Hunter and Virgil Stewart have no interest in the suit to 
annul the sale of the Loggy Bayou tract, but that such suit should be 
by all the vendors of that tract, and not by one alone. 

Second—That no legal cause of action has been set forth in the petition 
against the Buckners, inasmuch as they are third parties, who were 
ignorant of, and are unaffected by, any latent equities between others. 

This exception was referred to the merits, and there does not appear 
to have been any other objection to either the misjoinder or nonjoinder 
of parties. 

The Buckners answered by a general denial, with the allegation that 
they are holders of a special mortgage upon the Loggy Bayou tract, 
acquired by them in good faith and in ignorance of any secret bargains 
between their mortgageor, Wamsley, and his vendors or others, and be- 
lieving, and having a right to believe, that Wamsley was the legal owner 
of the mortgaged premises. 

Wamsley’s administrator, answering for the succession, pleaded the 
judgment in the other suit upon the notes as res adjudicata. There was 
judgment for the defendants. 

The plaintiffs’ documentary evidence included the bond recited in the 
petition, and the deed to Wamsley of the Loggy Bayou tract. The first 
is an instrument by which Wamsley binds himself to Hunter and Virgil 
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Stewart in the penal sum of seven thousand five hundred dollars, and is 
dated January 4, 1871. The condition is that, whereas Wamsley has that 
day sold and delivered the Wray and Boland tract for seven thousand 
five hundred dollars (the vendees not mentioned), of which sum $3983 19 
* is paid cash in hand and receipt acknowledged, and three notes of equal 
amounts are given for the residue by Hunter and Virgil Stewart, with 
W. B. Stewart as security, now if the two makers of the notes shall 
pay them, then Wamsley shall make or cause to be made a good title to 
this land to those makers. No other document was signed by these par- 
ties. The notes were never paid, and a formal act of sale was never 
executed. ; 

The deed from William B. Stewart, Alice M. Stewart, and Martha S 
Caldwell to Wamsley of the Loggy Bayou tract recites that the con- 
sideration, viz.: $3519 08, was received, and is acknowledged before the 
signing and delivery of the deed, and the title is warranted. This in- 
strument has no date, ard is not signed by Wamsley, but neither of 
these omissions is noticed or objected to by counsel on either side. Ap- 
pended to this deed is the affidavit of one of the subscribing witnesses 
to the genuineness of the several signatures, which was made before A. 
J. Twitchell, recorder, on the fourth of August, 1871. The plaintiff did 
not offer any writings or certificates upon the back of the deed. 

The defendants offered the Buckner mortgage, and the indorsement 
that it was recorded on April 14, 1873; also, the “certificate of the re- 
corder of the date of registry” of the Loggy Bayou sale, thus supplying 
that writing or indorsement which plaintiff had not included in his offer- 
ing; that is to say, the note of plaintiffs’ evidence shews that he offered 
the deed to Wamsley, and the note of defendants’ evidence shows that 
he offered the certificate upon that deed; and the clerk states this latter 
is designated No, 2. But there is no document No. 2 in the transcript. 
The certificate which the defendants offered is copied, however, in the 
plaintiffs’ evidence immediately after the deed, and is necessarily the one 
offered by them. It is as follows: , 

“T hereby certify the above and foregoing to be a true and correct 
copy of the original, duly of record in my office book A conveyances, 
folios 18 and 19. Given under my hand and seal of office this fifth day 
of September, 1876;” and then follows the recorder’s name. 

The deed of the Loggy Bayou place has then no date. Its execution 
was proved before the recorder August 4, 1871. There is no certificate 
of the date it was recorded; but on the fifth of September, 1876, the 
recorder makes a copy of it, and certifies that it is of record in a certain 
book, on a certain page. When was it recorded? The defendants say, 
certainly before August 7, 1871, because the bond of Wamsley was re- 
corded on that day in book A, page 41, and the certificate shows the 
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deed to Wamsley was recorded in book A, page 18, ergo the deed was 
recorded before the bond, since it is on an earlier page. The misfortune 
of this demonstration is that there are two books A, and the deed was 
recorded in page 18 of the Conveyance Book, while the bond is certified 
to be recorded on page 41 of the Mortgage Book. { 

The whole case turns upon this. This minute elaboration is only ex- 
cused by the importancé of ascertaining the date of the registry. We 
are enabled to ascertain that it was before another given date thus. 

The public acts of the Legislature shew that the parish of Red River 
was created March 2, 1871. The deed was proven before the recorder 
August 4 following, and it was recorded on page 18 of the first book of 
conveyances; and was therefore one of the earliest recorded deeds. 
Wamsley’s title was therefore on record long before his mortgage to 
Buckner of April, 1873. 

We are now enabled to apply the law to this state of facts. Parol 
testimony was offered to prove that the recitals.in the deed and the 
bond, that certain moneys which were part of the consideration of the 
one, and the whole of the consideration of the other, were not paid in 
fact, but that the Loggy Bayou tract was estimated at the sum expressed 
in the deed, and was exchanged for the Wray and Boland tract of larger 
value, the difference being represented by the small cash payment and 
the three notes. The evidence was rejected. 

It is of no consequence to the outside world what the contract really 
was between Wamsley and these parties. The only matter that third 
persons are concerned with, is to know what Wamsley and his vendors 
say that the contract is. There was on the public records, and in its 
proper place, an act of sale by which a title, translative of property, was 
conveyed to Wamsley of a certain tract of land, the price of which 
was acknowledged to have been paid in full, and he was in possession of 
it. He mortgaged that land to a bona fide creditor to secure his debt. 
There is no pretense of fraud, or simulation, or collusion, or bad faith, 
nor is there any knowledge alleged or brought home to the creditor, of 
the secret purposes or understandings of these numerous parties, if in- 
deed such existed, and he can not be affected or injured by them. 

It was superfluous therefore to hear testimony which could not affect 
Buckner’s mortgage. But we are told that this suit is to enforce the 
dissolving condition of a sale for non-payment of the price, which being 
accomplished, the thing sold will revert to the vendors free from all 
charges created by the vendee. 

The resolutory or dissolving condition is implied in all commutative 
contracts, and its effect is to restore matters to the status that existed 
at the date of the contract. Civil Code, articles, 2040-41, new numbers 
2045-46; Chretien vs. Richardson, 6 Annual 2. So, too, if the price of a con- 
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tract had not been paid, it would be competent to the parties as between 
themselves to shew it. Barry vs. Insurance Company, 11 Magtin, 630. 
But these indisputable rules of law neither conflict with, nor do they 
weaken, that other rule which binds a party to suffer the consequences of 
his own word or deed, rather than inflict an injury upon an innocent 
person who has been deceived by him. 

It is begging the question therefore to say that this sale must be dis- 
solved for non-payment of the price, since the truth was that it was not 
paid. The act of sale informed the world it was paid, and the Buckners, 
acting on that information, gave credit to the owner of the property, and 
are entitled to enforce their mortgage upon it. 

This disposes of the numerous issues which obscure the case, and 
justifies the judgment of the lower court. 

Judgment affirmed. 


No. 756. 
JOHN W. CARNES VS. THE PARISH OF RED RIVER. 


A law which has for its object to change the mode of executing judgments is merely 
remedial, and does not impair the obligation of contracts. 

The law regulating the execution of judgments which is in force at the time judg- 
ment in a particular case is rendered, must govern in that case. 


PPEAL from the Seventeenth Judicial District Court, parish of Red 
River. Pierson, J. 

L. B. Watkins and C. E. McDonald, for plaintiff and appellant. 

J. F. Stephens, Parish Attorney, and Elam & Sutherlin, for defendant 
and appellee. 

The opinion of the court was delivered by 

Mannina, C.J. The plaintiff was sheriff of the parish of Red River, 
and in that capacity had rendered services, such as keeping and main- 
taining prisoners while in jail, transportation of convicted felons to the 
penitentiary, arrest of persons charged with crime, per diem allowance 
for waiting on the court, etc. His accounts of these charges had been 
certified by the clerk of the court to be correct, and had also the ap- 
proval of the judge. Revised Statutes, 1870, section 2776. Demand was 
then made on the parish treasurer for payment, which was refused, be- 
cause there was no money. This suit is to enforce payment, and to com- 
pel the assessors to assess forthwith such tax as may be necessary to 
pay the judgment which may be rendered. The petition was filed April 
30, 1877. 

The defendant pleads a general denial to the moneyed demand, and 
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alleges the unconstitutionality and invalidity of the law, which requires 
a judge to order the assessment and collection of a tax for the payment 
of a judgment, idem (sections 2628-30), and also the repeal of that law. 

There was judgment in favor of the plaintiff for the sum claimed, and 
the court refused to order the assessment and collection of a tax for 
its payment. The plaintiff appeals. 

Those sections of the Revised Statutes of 1870 which direct a judge 
to order the assessment and collection of a tax to pay a judgment were 
repealed on the tenth of April, 1877. Acts 1877, p. 87. The repealing 
law does not provide that it shall go into effect from and after its pas- 
sage. It takes effect therefore from its promulgation, and all laws are 
considered promulgated in the parish of Red River thirty days after 
their publication in the State gazette. Civil Code, article 6. The publi- 
cation in the official journal will be presumed to have followed immedi- 
ately upon the passage of the law, unless the contrary be shown. The 
judgment in this case was rendered on the second of June, at which time 
the repealing law was in force in that parish. 

The appellant regards as unconstitutional this attempted deprivation 
of his right to have an assessment and collection of a tax ordered by a 
court at the same time a judgment is rendered in his favor, and for the 
purpose of paying that judgment, because it impairs the obligation of a 
contract. 

The distinction has now become familiar between laws that impair the 
obligation of contracts and those that modify or alter the remedy for 
the enforcement of the obligation. A law which regulates the form of 
judicial proceedings is remedial in its character. If, before a final decis- 
ion in such proceedings, a new law intervenes which changes the form, 
such law will operate upon them. The mode of executing a judgment 
belongs to the future, and a new law will govern it. Dean vs. Carnahan, 
7 new series, 259; Cooper vs. Hodge, 17 La. 476; Frey vs. Hebenstreit, 1 
Rob. 565. 

That the law which empowers or directs a judge to order the assess- 
ment and collection of a tax to pay a judgment has reference to the 
remedy, is apparert. There was a remedy prior to the act of 1869, when 
for the first time this power was conferred upon the judge. That act ap- 
pears in the last revisal of the statutes in the sections quoted. The act 
of 1877 which repeals those sections merely takes away from the judg- 
ment creditor of a parish a remedy that he never had until 1869, de- 
prives him of a mode of enforcing his judgment, peculiar and exceptional 
in kind, and dependent for its continuance upon the legislative will. 

The plaintiff, however, insists that the repealing law of 1877 can not 
affect his judicial proceeding, because his suit was instituted on April 30, 
and that law had no effect in that parish until in the following month. 

: 39 
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It is the law that is in force when the remedy is about to be applied that 
‘controls. When the court rendered judgment on June 2, the power to 
accord the plaintiff the peculiar mode of enforcing it, which he had de- 
manded in his petition, no longer existed, 

Our law at one time permitted executory process on foreign judg- 
ments. An order of seizure and sale was taken under it, and the law 
was repealed before the process was completely executed. Held, that 
the remedy was extinct. Scott vs. Duke, 3 Annual, 253; Com. Bank vs. 
Markham, idem, 698. Therefore, 

It is ordered and decreed that the judgment of the lower court is 
affirmed with costs. ; 


No. 769. 
L. A. WEBRE vs. WILLIAM WILTON. 


In a contest for an elective office all of the relevant facts of the election will be scru- 
tinized by the court, and all legal evidence tending to show who was the real 
choice of the suffragans, or who would have been, under an honest execution of 
the election laws. is admissible. 

Except when the prescription of an election-law is that a thing shall be done in a 
certain way, and not otherwise, it will be construed as merely directory. 

The disregard of a merely directory provision in an election-law, will not invalidate 
an election held under that law, if such disregard has not admitted the votes of 

{i disqualified, nor excluded the votes of qualified voters, nor clothed the result of 
the election in doubt. 

The failure to return the result of a certain poll, within the time prescribed by law, 
does not of itself authorize the rejection of the vote of that poll. 

Votes fraudulently cast, and those of disqualified persons, must be rejected. 

Votes cast at a place clandestinely selected by a supervisor of election, and incon- 
veniently remote from the polling-place legally fixed, and published, must be 
excluded from the count. 

The object of all laws regulating elections is under our system to secure the great 
end of carrying out the popular will; and courts of justice will interpret them 
so as to secure and not to defeat that end. 

A fundamental principle of American and Louisiana law is, that it is the casting of 
the ballots, unimpeded by force or fraud, which determines the result of elec- 
tions. The police regulations made to secure that result are merely subsidiary 
to it. 

It is in the power of no officer or set of officers to substitute their own will for that 
of the people, and whenever it is attempted, it is the duty of the courts, when 
properly appealed to, not only to enter upon the inquiry, but to undo the wrong 
and award the right. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
fourche. Beattie, J. 
Clay Knobloch, J. S. Billiu, and Isaiah D. Moore, for plaintiff and ap- 


pellant. : 

W. J. Q. Baker, for defendant. 

The opinion of the court was delivered by 

Eaan, J. This is a contest for office. The plaintiff claims to have re- 
ceived a majority of the votes cast for the office of sheriff of the parish 
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of Lafourche at the general election in November last, and that he was 
legally elected sheriff at said election; but that, notwithstanding, his 
opponent, the present defendant, who was defeated at the polls, he fears 
and alleges will be returned elected and put in possession and enjoy- 
ment of the office and its emoluments through fraud and other ill-prac- 
tices on the part of the supervisor of registration, the commissioners of 
election, and other officers and persons. There are numerous other al- 
legations, and these frauds and irregularities are set out in numerous 
specifications, some of which are general and some more minute and 
particular. Among them are that the supervisor, a Republican, opposed 
in politics to petitioner and his party, failed to give public and general 
notice of the polling-places and the names of commissioners; that he failed 
to appoint Democratic commissioners at any of the voting-places as re- 
quired by law, although professing to so intend and to have done so; that 
he informed the Republicans of the location of the polling-places several 
days before the election, and concealed them from the Democrats until 
twenty-four hours before the election, too late to notify the people in 
the country in a parish ninety miles long and many parts of which are 
otherwise accessible slowly and with difficulty; that he issued false and 
fraudulent certificates of registration, upon which persons voted at the 
election; that he repeatedly promised and as often failed to strike from 
the registration list, when called upon to do so, the names of voters who 
had died, who had removed from the parish, who were convicts, minors, 
or otherwise not qualified to vote; that votes were polled under the 
names and numbers of such dead or removed voters by other persons 
in sufficient numbers, together with the other frauds and illegalities 
charged, to change the count of votes to his prejudice; that the super- 
visor did not provide tally-sheets, sealing-wax, writing-material, etc., 
necessary for the use of the commissioners at Democratic polls, and did 
not «ven send ballot-boxes to some of them; of which failure and fault he 
attempted to and did subsequently take advantage, to the prejudice of the 
petitioner; that he failed to appoint any polling-place in one of the jus- 
tice’s wards, as required by law, where there were at least forty or fifty 
Democratic votes, of which petitioner was deprived in the election 
thereby; that one poll (seventeen) was not held at the place fixed by law 
and the supervisor, but at a place one and a half or two miles distant, 
' ina private place, a negro quarter, remote from the public road, and 
without notice to the Democrats, or even to those of them residing on 
the plantation, or even to the proprietor; that the election at that poll, 
seventeen, was begun before daylight in the morning, was conducted ex- 
clusively by Republican commissioners and against the protest of the 
United States supervisor of registration, and of Democratic voters, who, 
after the election had been going on for some time, discovered by accident 
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where it was being conducted, but refused to vote at an illegal vot- 
ing-place for fear of losing their votes; that said poll seventeen as re- 
turned was exclusively Republican, and was returned and counted as. 
such and in favor of the defendant and against the plaintiff to the num- 
ber of eighty-six votes; that a large number of colored voters, who de- 
sired to vote and would have voted for petitioner and the Democratic 
ticket, were prevented from doing so by intimidation and fraud; that. 
there were many other acts of fraud and illegality on the part of the 
supervisor, the commissioners of election, and. other Republicans, 
whereby it was attempted to defeat the will of the people and the elec- 
tion of the petitioner and to declare his opponent elected, when not so in 
fact; that the supervisor illegally and fraudulently rejected and refused 
to compile or count the votes from two polling-places (Nos. 2 and 10), at 
both of which the election was conducted fairly and peacefully, and at. 
which petitioner and the Democratic ticket received a large majority of 
the votes polled, sufficient, if counted, to have given the return of the 
election in his favor and against the defendant; and, finally, that by 
means of the several frauds, illegalities, and ill-practices charged peti- 
tioner and the Democratic ticket generally will be illegally deprived of a 
majority in the count, compilation, and return of the votes of the par- 
ish of Lafourche, which, as he alleges, was and always had been a Dem- 
ocratic parish, by a large majority, and was so at the late election. 

It is proved that, after conference avith Republican leaders, at which he 
was asked if he could carry the parish for the Republicans, and he replied 
that he would do what he could, one Ledet, a Republican, was ap- 
pointed supervisor of registration in the place of Panalle, an honest 
colored Republican, who was called upon to resign under pretexts the 
falsity of which is shown. From the moment of his appointment Ledet 
lent himself to the fraudulent purposes of his party and those to whom 
he owed his appointment, and in every way possible endeavored to pre- 
vent a fair election in the parish, and the polling of the full Democratic 
vote, instead of discharging his duty under the law as a public officer. 

The record is full of details of the most unblushing usurpations, 
frauds, deceits, and other ill-practices and illegal acts resorted to by the- 
Republican supervisor and his associates and advisers in order to carry 
the parish in favor of the Republican ticket and against the Democratic 
ticket and the plaintiff, and to make count and compilation and return 
of the votes in the same way. 

These things had grown so common and were habitually practiced 
with such immunity under the recent rule in Louisiana that they excite 
no surprise in the mind ‘of any one familiar with the history and con- 
duct of elections in this State for the last few years. Such practices on 
the part of those charged with the conduct of elections has latterly been 
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a stepping-stone to preferment and fortune, instead of consigning their 
authors to a just punishment. Under pretext of preserving the purity 
and freedom of elections, the whole machinery for their management 
had become converted into a means of defeating the popular will, instead 
of carrying it out, and as a means of keeping in place and power a set 
of corrupt men whose sole object was personal advancement by any and 
all means, however vile, and not the public good. , 

The district judge has exhibited his learning and research to show the 
enormity of the offenses committed by those who sought to guard 
against these frauds and ill-practices and to detect and expose them 
when committed. The acts themselves which provoked this espionage, 
as he terms it, and their authors have been passed over by him in si- 
lence. They seem to have provoked from him neither censure nor re- 
mark. It may be very true, as remarked by him, that the ballot should 
be kept sacred and secret. That such is the general design of the law 
is beyond question; but, while severely censuring those citizens of 
standing and character (as shown by the evidence) who were engaged in 
the enforced effort to prevent or expose fraud and illegal voting and 
practices, it seems entirely to have escaped the district judge that the 
means of removing from the ballot the veil of secrecy was afforded by 
those who, for their own purposes and in order to prevent freedom and 
independence in voting, had placed such marks upon their tickets and 
those of their political friends, and had made them so distinguishable 
that not only was it impossible for the ignorant and easily-intithidated 
colored voter.to escape detection if he attempted to vote for his white 
Democratic friends in whose capacity and fair-dealing he had confidence, 
but that the most ordinary observer could readily distinguish the char- 
acter and political complexion of the ballots. Those who voted such 
tickets did so with full knowledge of the object, and must be considered 
as having given their consent to the exposure of their votes, so that 
by all authority no objection could attach to proof of the fact. 

That an independent record of the names of voters should have been 
kept by the United States supervisor was simply the performance of a 
legal duty, and if that record could be made a check, as it was designed 
to be, upon corrupt officials whose habitual practice it was to use, as in 
this case, the police regulations for the conduct of elections as a 
means of defeating their ends, it is hardly a warrant for the severity of 
the censure in which it pleased the district judge to indulge in his opin- 
ion in this case. 

It seems to us a misuse of the eminent authority from which he 
quotes, and one against which those from whom he quotes would pro- 
test, to make them, instead of a protection to the independence of the 
individual voter, a means of defeating the will of the body of voters! 
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There are not wanting among the utterances of those eminent judges 
and authors-others to the effect that the whole object of all laws regu- 
lating elections is, under our American system, to secure the great end 
of carrying out the popular will, and the fact that contests for office are 
provided for by law presupposes, what has always been practiced in 
such cases, an inquiry and the introduction of evidence as to who right- 
fully obtained or would have obtained at a legal, fair, and peaceful 
election a majority of the votes. 12 An. 239, 366; 13 An. 301; 27 An. 
507. How can this be done without proving, by any legal evidence, for 
whom the suffragans cast their votes ? 

A fundamental principle of American and Louisiana law is that it is 
the casting of the votes or ballots, unimpeded by force or fraud, which 
determines with us the result of elections. The laws, the police regula- 
tions, which are or should be always framed to secure fair elections and 
a fair polling, count, and report of the votes, are merely subsidiary to 
that end, and, while they should be observed and considered, they are 
of themselves of far less importance than the end to be attained. It is 
in the power of no officer or set of officers to substitute their own will 
for the votes and will of the people, and wherever this has been done it 
is the duty of the courts where properly appealed to not only to enter 
upon the inquiry, but to award the right and undo the wrong, and, if 
need be, to punish the guilty. 

In Auld vs. Walton, 12 An. 139, the language of the court is: “The 
sovereign in this land is the people, and the ballot the expression of the 
sovereign will. The audacious criminal who lays the hand of violence 
(and, we may add, fraud) upon the ballot-box in effect usurps the sov- 
ereignty of the country. Whenever, therefore, a case of such attempted 
usurpation is presented, the tribunals charged with the jurisdiction of 
contested elections should avail themselves of every legal means within 
their reach to ascertain whether the popular will has been expressed 
through the ballot-box; and, if so, what it has decreed.” 

There is an essential difference between the act of voting and the po- 
lice provisions to secure the evidence of the act. The principle that if 
the votes be deposited the object of the election is attained, and its va- 
lidity can not be affected by the non-observance of the directory pro- 
visions of the law, has been often disregarded in Louisiana of late years, 
as it was in this instance. But these principles are well settled in the 
jurisprudence of our sister States and our own, and have been recog- 
nized and announced by the courts, not only as constituted before the 
war, but by our immediate predecessors in the case of Burton vs. Hicks, 
27 An. 507. See 9 An. 577; 10 An. 732; 13 An. 301; 8 N.S. 67; 14 Barb. 
259; Cooley’s Const. Lim. 618. The same author says, page 625: “It is 
to be constantly borne in mind that the point of inquiry is the will of the 
electors as manifested by their ballots.” 
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The various provisions of the statute under which the election of No- 
vember last was held, however often they have been misinterpreted or 
disregarded, were by their terms and declared intent simply designed to 
protect and keep pure the ballot and secure its legitimate results. On the 
subject of the conduct of elections Judge Cooley says (Const. Lim., 
pages 617 and 618): “ Election statutes are to be tested like other stat- 
utes, but with a leaning to liberality in view of the great public purposes 
which they accomplish; and, except where they specially provide that a 
thing shall be done in the manner indicated, and not otherwise, their pro- 
visions, designed merely for the information and guidance of the officers, 
must be regarded as directory only; and the election will not be defeated 
by a failure to comply with them, provided the irregularity has not hin- 
dered any who were entitled, from exercising the right of suffrage or 
rendered doubtful the evidences from which the result was to be de- 
clared.” Again the author says, page 618, referring to the leading case 
of People vs. Cook, 14 Barb. 259: “It was said in the same case that any 
irregularity in conducting an election, which does not deprive a legal 
voter of his vote, or admit a disqualified voter to vote, or cast uncertainty 
on the result, and has not been occasioned by the agency of a party 
seeking to derive a benefit from it, should be overlooked in a proceeding 
to try the right to an office depending on such election.” Of this the 
author says: “This rule is an eminently proper one, and it furnishes a 
very satisfactory test as to what is essential and what is not in election 
laws.” ‘In note (1), page 618, Cooley says: “In ex parte Heath, 3 Hill, 
42, it was held that where the statute required the inspectors to certify 
the result of the election on the next day thereafter, or sooner, the certifi- 
cate made the second day thereafter was sufficient, the statute, as to time, 
being directory merely.” By this we understand the time for making up 
and returning the votes and complying with other directory provisions 
of the law, and not the time at which the election shall be held. 

Let us apply these principles to the facts of the case at bar: 

We have already referred in general terms to the evidence of acts of 
omission and commission on the part of the officers of election, and, 
more especially, the supervisor, which in the light of his declarations 
and conduct before and after the election, and his evidence on the trial 
of this case, can not but be viewed as done with fraudulent intent to 
carry or declare the result of the election adversely to plaintiff and the 
Democratic ticket generally. He admits a white majority of at least two 
hundred in the parish, and there is evidence that he stated after the 
election that Judge Beattie was the only Republican elected in the parish. 
He permitted or procured another person, a political partisan, to write 
up his tabulated return, and then indifferently signed it, giving the elec- 
tion against plaintiff and the Democratic ticket. 
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It is proven that there was no polling-place established in the eighth 
justice’s ward; that there was no box or other means of holding an 
election at poll one, a white or Democratic poll, and that voters came and 
went away without voting or the opportunity to vote, although two com- 
missioners and the United States supervisor state that they went there 
at five in the morning and remained till six in the evening; that the su- 
pervisor did not sign or send out the appointments of Democratic com- 
missioners; that he promised repeatedly, and as often failed, to strike 
from the registry the names of dead men, persons removed from the 
parish, infamous by reason of conviction for crime, minors, and others 
not legal voters; and that a number of persons voted under these names 
and numbers for the Republican candidates; that others voted twice; 
that others voted under names and numbers not their own; that suffi- 
cient notice of the polling-places was not given to the Democrats, and 
was given to the Republicans; that the Democrats were refused their 
proper and legal representation in the appointment of commissioners of 
election, and that poll No. 17, at which the Republican candidates, includ- 
ing the defendant, got the entire vote, eighty-six in number, was removed 
surreptitiously, and without the knowledge of the Democrats, to a place 
other than that which the supervisor had appointed at their instance, 
and which was suitable and public, and the poll was actually opened and 
the election held at a place distant at least one mile from the proper 
one, against the protest of a few Democrats, who discovered the fact 
after the election had been proceeded with for a considerable length of 
time and many votes had been received. All these, and many other de- 
tails which we can not enumerate, and the refusal to receive and count 
polls two and ten without sufficient legal reason, are, we think, suffi- 
ciently shown by the evidence in the record. 

Returns from poll two were received but not counted, because not re- 
ceived within twenty-four hours after the election. There is not a parti- 
cle of evidence in the record to show that the returns from this poll were 
other than an accurate report of the ballots cast, or that the election at 
that box was not perfectly peaceful and fair. On the contrary, it is 
shown affirmatively that it was so, and the district judge so states in his 
' opinion. This poll gave the plaintiff 139 votes and the defendant 103, 
being a majority of thirty-six for plaintiff. Under the authorities cited, 
this box should have been, and must now be, counted, and so thought the 
district judge. 

Poll No. 10 was held forty miles away from the court-house. The com- 
missioners’ count (and there were here, as elsewhere, none but Repub- 
licans) was completed, according to the testimony of one of them, Hut- 
ton, of O’Sullivan, United States supervisor, and of Joseph Legarde, 
about eleven or twelve o’clock at night. O’Sullivan testifies that he then 





MONROE, JULY, 1877. 


Webre vs. Wilton. 








“told Frustal that he must, as State commissioner, take the box to 
Thibodaux. He positively refused to do so, saying that he had no means 
of transportation. The same excuse was given by the other commis- 
sioners.” Legarde swears that “after the votes were counted he and 
O’Sullivan started off; they ‘hollowed’ at us when we got at the door to 
stop, that we had to bring the box. Mr. O’Sullivan answered them he 
would not take it unless some of the commissioners would come with 
him. Mr.. Frustal said he had passed the night before (he was one of 
the commissioners) to find out where the poll was, and that he would not 
pass another night. The other commissioner, Hutton, said the same 
thing, and they decided to send a constable with us who was there. I 
offered one of them my place in the buggy with Mr. O’Sullivan, and I 
would stay down there. They told me they would not come.” Hutton, 
one of the Republican commissioners, testifies: 

“The votes were counted and the box was sealed, and the box was 
delivered to the constable and Mr. O’Sullivan. I delivered the box to 
the Republican constable (whose name he gives as Levi White) and to 
Mr. O’Sullivan; the reason why we commissioners did not come up is 
because we had no conveyance to come up; and again I say that the 
election went on peaceably. My signature to poll ten is genuine. Mr. 
Frustal also signed it in my presence. Levi White and Lindsey Ingram 
also signed it in my presence.” 

In answer to a question by the court, this witness says: “The state- 
meat which I signed said Mr. Webre received 171 votes; that is about 
correct.” 

The same witness said: “Mr. Wilton received 44, 54, or 64 votes, I 
do not recollect. The vote for the other contestants was about the same, 
according to the best of my recollection; the Democratic majority at 
that box was about 125 majority.” The written.returns in evidence—the 
correctness of which is testified to by the other witnesses, and which 
were compared with the tally-sheets and ballots by experts, appointed 
in the court below—show the vote at this box ten to have been, for Webre 
171, for Wilton 44, being a majority for plaintiff of 127 votes,” thus 
showing how nearly it corresponds with the memory and statement 
of the Republican commissioner and witness for the defense, Hutton. 
The genuineness of the return and of the signatures of the three Repub- 
lican commissioners to it is also shown by other witnesses; and there is 
no evidence that it was not correctly made. On the contrary, it is con- 
firmed, as we have stated, by the report of experts; and it is further 
proved that the box was placed in the buggy of O’Sullivan at eleven or 
twelve o’clock at night; that they traveled all night to get to Thibodaux, 
only stopping a short time to get some refreshment on the way, and 
that the box was never out of custody of the Republican constable till 
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they arrived and offered to deliver it to Ledet, the Republican supervisor, 
about eight.or half-past eight o’clock the next morning after the election. 
Ledet refused to receive the box, because, as he said at the time, it was 
not brought in by the commissioners, and it did not contain the returns. 
See testimcny of O’Sullivan and Legarde, the latter of whom says the 
box was then placed in the hands of the clerk of the court. O’Sullivan 
says that he suspected that something was going to be attempted at 
this poll, from the fact that the supervisor had not supplied writing ma- 
terial, wax, etc., and that about 8:30 on the morning of the election 
a young colored man, who said he was one of the constables for that 
poll, arrived with an empty box at the polling-place. Legarde swears 
that this second box remained there all day; and O’Sullivan swears that 
these suspicions and the refusal of the commissioners to carry up the 
box made him determine that he would see it was properly returned. 
His vigilance alone, no doubt, defeated the purpose of the supervisor, 
Ledet, and of the Republican commissioners, that either another box 
should be substituted for the true one, or that no return should be 
made from this strong Democratic box. The fact that they found them- 
selves unable to make this substitution, no doubt, determined them not 
to return the box at all, and when Ledet found, notwithstanding all their 
prearrangements to the contrary, that the true returns had been brought 
up under the eye of O’Sullivan, the United States supervisor, he deter- 
mined not to receive them. This is the most reasonable conclusion from 
the evidence. 

We omitted to state that a witness, Schmidt, and another, Comeaux, 
detail a conversation among some of the Republican officials and others 
in the clerk’s office, in which apprehension was expressed that box ten 
would beat the Republicans except Beattie; and the subject of fixing the 
box to prevent that result was canvassed among them. 

The district judge thought that this box ten should be counted, and 
so think we. That, as we have seen, gives the plaintiff 171 votes, and 
the defendant 44, a majority for plaintiff of 127 votes. By the return of 
the supervisor, without boxes two and ten, the defendant received a total 
of 1872 votes and the plaintiff of 1685 ; add the votes of the rejected 
polls, and the total vote of the defendant stands 2019, and of the plain- 
tiff 1995, leaving a majority for the defendant upon a count of all the 
polls at which elections were held of twenty-four votes in the parish. 
In this computation we agree with the district judge also. He made a 
further deduction of six votes, which he thought it was proved that 
plaintiff had lost in ward eight, owing to no poll being opened there, and 
one minor and one convict, who had voted illegally, making eight. This, 
according to the district judge, reduced defendant’s majority to sixteen. 
The plaintiff claims, we think correctly, to have proved that at least 
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thirty-six illegal and fraudulent votes were received for the Republican 
ticket, including the defendant, at different polls. We are satisfied 
there were a sufficient number to change the result. This fact is proved 
by several respectable witnesses, by the names and numbers under which 
persons voted fraudulently, and is supported by the general tenor of 
the testimony. The district judge thought it was not shown with suffi- 
cient clearness. The tabulated statements and direct testimony of wit- 
nesses, all of which are very minute and circumstantial, afford the best 
evidence possible in a case of so flagrant fraud, and we think it suffi- 
cient. These were composed of one minor and one convict, some who 
did not live in the parish, some who had not been sufficiently long in the 
State to acquire the right to vote, some who had voted twice, some who 
had voted under false or duplicate certificates, and some who had voted 
under the names and numbers of other persons, some of whom are 
proved to have been dead at the time. These facts taken in connection 
with the refusal of the supervisor to erase from the registry names 
which had no proper place there, and the well-known fact that at the last 
election there was unusual interest and effort on the part of the Democrats 
over the State, the fact shown in evidence that there was a registered 
white or Democratic majority in the parish of about two hundred votes, 
and the facts shown by the testimony, among which is that of Steinberg, 
himself a Republican, that “the parish of Lafourche has given Demo- 
cratic majorities ever since the election of April, 1868,” and that on the 
trial of this case the Republican supervisor Ledet himself admitted while 
on the stand that he had said to Judge Beattie that “if Darrell, the Re- 
publican candidate for Congress, did not give me (him) a place in the 
customhouse, I Would come out and tell what advantages we Republi- 
cans had taken in the parish of Lafourche,” and it will be impossible in 
the light of the other facts of similar character for any impartial mind 
to arrive at any other conclusion than that either the election in the par- 
ish of Lafourche in November last was really carried by the plaintiff and 
for the Democratic ticket, and a false return made, or that owing to 
fraud and other illegalities on the part of the Republicans, and especially 
of the officers conducting the election, there was no legal and valid 
election. 

The district judge quotes the authority of Auld vs. Walton, 12 An. 141, 
for the position that the decision of the register of voters is a kind of 
judgment, and that the commissioners could not go behind his certifi- 
cate. Even if that be correct, upon which we express no opinion, in the 
next paragraph of the opinion in the same case the court says further : 
“We do not hold, however, the judgments of that tribunal to be with- 
out appeal. The ninth section of the act—referring to the act to provide 
a registry for the parish of Orleans—provides a mode of redress by suit 
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against the register for an applicant to whom the register shall refuse a 
certificate. And the validity of the certificate and the sufficiency of the 
proof upon which it is based may in all cases be examined upon a con- 
test of election by the tribunals seized of the jurisdiction of such con- 
test.” 

We will now consider the facts connected with the election at poll 
seventeen, which gave to the defendant and to the Republican ticket, as 
returned, eighty-six votes, and none to the Democrats, and which plain- 
tiff claims should be altogether rejected for several reasons, among 
which is that it was not held at the place fixed by law and the super- 
visor, but that without warrant of law and with intent to defraud the 
plaintiff, the election was held at a place away from the public road, and 
distant some two miles from that fixed by law and the supervisor. The 
district judge testified that “two days before the election the plaintiff, 
Webre, showed him that at several places the polls had beer fixed at the 
quarters, back from the public road. I insisted that they should be 
placed upon the public road. Mr. Ledet demurred, saying it was too 
late to change, and that the change would give the Democrats the ad- 
vantage. I told him that was a matter of opinion in which I differed 
with both the Democrats and Republican managers, but that it did not 
look right, and that the change must and should be made. I recollect 
that one of the polls was fixed for the quarters or sugar-house on the 
Dixie plantation, belonging to my wife. I insisted that this should be 
changed to the warehouse on the public road. Mr. Ledet agreed to make 
these changes. On the Sunday preceding the election, in the afternoon, I 
understood that the changes had been made.” 

Other witnesses testify that they were made, at least* as to poll seven- 
teen, and a list of polling-places which appears in the ward, and which 
the record shows was published after the change, fixes the place for 
holding the election at poll seventeen at the warehouse on the public road, 
which is proved to be at a distance of not less than one mile from the 
place where the election was held. It is proved that shortly before the 
time for opening the polls, Mr. Billieu, United States supervisor, Mr. 
Gilmore, and Mr. Allen, the proprietor of the warehouse and plantation, 
went to the warehouse. 

Allen testifies: “I was at home on the Rienzi plantation on the day 
of the last election, in November, 1876. I understood that the poll was to 
be held at my warehouse on the front of my plantation. I got up very 
early in the morning, I understood that the poll was to be opened at six 
o’clock, for the purpose. of opening the warehouse or the pump-mill, 
which is just adjoining at a distance of about thirty yards from the ware- 
house. When I went there there was no person there. I waited an 
hour, I suppose, and finally Mr. Gilmore arrived, who, I understood, was 
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one of the commissioners to hold the election. We two waited for a 
while, and Mr. Gilmore rode to the quarters to see if he could hear any 
thing of the election. He reported to me that they were holding the 
election in the quarters. I then went down and protested against the 
election being held there. After my protest they kept on holding the 
election there. I had no idea that the poll was to be held at the quar- 
ters; it was a perfect surprise to me.” 

Gilmore says: “I got up very early in the morning, before the time 
for opening the poll, and went up to the place where notice of election 
said the pollof election was to be opened, at the warehouse of Mr. R. H. 
Allen. I there met Mr. Billieu, United States commissioner, I believe. 
We remained some time, until after the hour when the poll ought ‘to 
have been opened, and I then borrowed Mr. Billieu’s horse and rode on 
to the other precinct, to see if any thing wrong had happened; Mr. Billieu 
was to remain to see if any one was going to come and open the poll. I 
then returned and found Mr. Billieu gone. In a short time I saw Mr. 
Allen, who was looking for the poll. After requesting Mr. Allen to re- 
main there, I went toward the quarters to see if I could find Mr, Billieu. 
When I got there I found them holding the election in one of the houses 
in the quarters, and Mr. Billieu was there. I told the parties holding the 
election that notice was stuck up that the election was to be held at the 
warehouse on the public road. I objected to the poll being held there, 
and filed a written protest with the commissioner. He answered, ‘that 
they were instructed to hold the election in the quarters, and that they 
were going to hold it there.’” 

This witness says he then left and went elsewhere and voted, but that 
he was put to inconvenience to do so, and that there were some Demo- 
crats who would not go to the same inconvenience to vote. 

Richard Burton says: “Iam manager of the Allen plantation. The 
poll was located at an unusual place, remote from the public road, where 
the general public, passing back and forth on the public road, could not 
see it. The establishment of the poll at that spot was done so clandes- 
tinely that the white Democrats residing on the plantation knew nothing 
of it until the day of election.” 

M. W. Billieu says: “Was Democratic supervisor at poll seventeen; 
repaired to the warehouse, where it should have been held, in front on 
the public road; waited till after six o’clock, the time for opening the poll. 
I learned by chance that it had been opened at the quarters on the Allen 
plantation, about one mile from the public road. I went down there and 
found the poll opened, and the voting going on wnder the supervision of 
three Republican commissioners, one white and two colored. I demanded 
of the white commissioner what he meant by such arbitrary and unjust 
proceedings, and was answered that he was acting under instruetions. 
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I remonstrated with him, and that night entered a written protest against 
the reception of the box from that poll by the supervisor of election, Mr. 
Ledet.” 

This protest is in evidence. He further states: “Poll seventeen, as 
shown in the printed poster, is located at Allen’s warehouse. It is like 
all the other posters I saw posted. It is a correct list as published and 
posted by M. A. Ledet, supervisor.” 

Lawson Banks, sworn, says: “I am a colored man, aged fifty years; 
I am a carpenter and wheelwright; have been working for forty years on 
Mr. R. H. Allen’s plantation; was on that plantation on the day of elec- 
tion; the poll was opened in a room in the quarters once occupied by 
Buck Payne; I do not know at what hour of the night the poll was opened, 
‘ but when I was called up I went to the poll that morning and believe the 
poll was opened before six o’clock; I could not at that time recognize a 
man the length of the room, it being so dark.” 

William Black, sworn, says: “Am a colored man forty years old; have 
been working on Mr. Allen’s place since I could as a laborer; was on the 
plantation the day of election; I could not tell what time I got wp; I got 
up before day; the poll was held in a house called Buck Payne in the 
quarters; when I found that the box was there I could only discern day- 
break; I did not know until that morning that the poll was to be held at 
the quarters; I thought it was going to be held at the front gate at the 
warehouse on the public road.” 

Without proceeding further with this already lengthy review of testi- 
mony, it is enough to say that the record can make no other impression 
upon any impartial mind than that this poll was not only held at a pri- 
vate place, not the polling-place fixed or published according to law, and 
too remote from it to be pretended to be a substantial compliance with 
the law, which is intended for the convenience of all voters, but also that 
this change was made surreptitiously and with a view to defraud in the 
interest of the defendant and his political friends, and against that of 
the plaintiff and his political friends. 

Cooley’s Const. Lim., p. 619, says: “Time and place, however, are of 
the substance of every election, and a failure to comply with the law in 
these particulars is not generally to be treated as a venial irregularity.” 
In a note on the same page he cites Commonwealth vs. County Commis- 
sioners, 5 Rawle, 75, to the effect that an election adjourned without 
warrant to another place, as well as an election held without officers re- 
quired by law, is void. We are also referred by plaintiffs counsel to an 
authority not in our reach at this place of session, McCrary on Elections, 
p. 86, No. 115, where, the counsel say it was held that “adjourning a 
poll from a school-house to a vacant lot half a mile off is void,” and 
other cases are said to be there cited in support of-this position. We 
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regret that we have not now access to them and other authorities bear- 
ing upon this important question. The reason of the rule invoked is, 
however, very manifest, and the circumstances attending the removal of 
poll seventeen from the place fixed by law to another and unauthorized 
place make it the more manifest. The object of the change is proved to 
have been to take unlawful advantage of political adversaries; in other 
words, to defraud the law and prevent a fair, full, and independent ex- 
pression of the popular will. Courts can not lend their aid to sucha 
purpose. It was no more legal to hold an election where it was held, 
and to return it as that from poll seventeen, than it was to hold it at any 
other time than that fixed by law. It is well settled that can not be done. 
There was no election held at poll seventeen in the parish of Lafourche 
on the seventh of November last. We have been unable to find, and 
have been referred to no case, where votes cast under such circumstances 
have been counted to determine an election. Our conclusion, therefore, 
is, that what purports to be the return of this poll should not be counted 
or considered in determining the result of the election. This, of itself, 
is sufficient to give to the plaintiff, Webre, a clear majority of the votes, 
and, when considered in connection with the evidence of illegal and 
fraudulent votes received by his opponent, and which must be considered 
as not cast, and with the cutting off of votes from the plaintiff to which 
he was entitled, and which he would have received had the election been 
legally and fairly conducted, makes it impossible that the defendant 
should retain the office in any event; and, in view of all the facts of the 
case, we are of opinion that, upon a fair and legal count of all the legal 
votes given, the plaintiff received a majority. 

It is also shown by Republican testimony that there was much intimi- 
dation of the colored voters by Republicans, and none of any class by 
Democrats. The supervisor, Ledet, himself swore on the trial below that 
he did not establish any voting precinct in the eighth justice’s ward, as 
required by law; that the people there had always been Democrats, to 
his knowledge; that if deprived of their full vote, the party and the con- 
testants had lost thirty or forty votes; that “ many of them were poor 
people, who had no means or facilities to travel to other polls to vote.” 
He says, further: “ There is a majority of whites of about two hundred in 
the parish, and I think if we had not taken the advantages that we have 
the parish might have gone Democratic.” 

We think, on the whole case, that the evidence does establish that the 
illegal acts and matters complained of by the plaintiff did materially af- 
fect the result of the election, and that that result was not truly declared 
by those whose duty it was to do so. 

The district judge thought the petition was not specific enough in its 
allegations. The evidence has supplied any defect of allegation. 
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We have been consoled in the protracted examination and review of 

this record of official corruption and deliberate fraud upon the most 
sacred rights of the people by the reflection that this case may serve as 
a warning for the future for the same people to guard more sacredly 
than ever the palladium of their liberties, and with that view, to provide, 
if need be, by law, and also by the elevation of public morals, against 
the possibility of the repetition of such acts. It may also serve to teach 
the immediate wrong-doers and all who have sought to profit by their 
acts, that there is still left a means of redress and a portal on which is 
written, “ Procul, O procul este, profani !” 
_ Itis therefore ordered, adjudged, and decreed that the judgment of 
the lower court be annulled, avoided, and reversed, and that the plain- 
tiff, L. A. Webre, be and he is hereby declared to have been duly elected 
sheriff of the parish of Lafourche at the general election on the seventh 
of November last, 1876, and that he is entitled to the fees and emolu- 
ments of said office. It is further ordered and decreed that said plain- 
tiff, Webre, be inducted into his said office, and that the defendant and 
appellee pay the costs of both courts. 

We append, as part of this opinion and decree a computation of the 


vote according to the views announced therein: 
Votes, 


According to the supervisor’s return defendant, Wilton, received 1872 
Deduct for poll seventeen 
For other illegal votes 


Add vote at poll two 
Add vote at poll ten 


Makes a total of 


According to the supervisor’s return plaintiff, Webre, received 
Add vote at poll two 
Add vote at poll ten 


Makes total for Webre of 1995 
Deduct Wilton’s vote 1897 


Leaves Webre a majority of 98 
without reference to six votes computed for him from ward eight by the 
district judge or any greater number proved. 


On APPLICATION FOR REHEARING. 


Mannina, C.J. It is rightly remarked by the counsel for the defend- 
ant, in his brief supporting the application for a rehearing: “ The great 
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underlying principle in all contested electicn cases is to ascertain the will 
of the majority.” The problem is to secure first to the voter a free and 
untrammeled vote; and, secondly, a correct record and return of the 
vote, and that in all cases, it is incumbent on the contestant to shew that 
the acts of which he complains changed the result. 

And we will add, if the acts of which a contestant complains do not 
change the result, courts will not intervene, though the conduct of the 
one or the other may be tainted by fraud, or vitiated by violence. For 
of what concern is it to judicial tribunals to learn what bad and illegal 
acts either candidate may have been guilty of, if one received so large a 
majority over the other that he is elected, notwithstanding the deduction 
from his poll of all the votes that should not have been received nor 
counted. 

But when the case is otherwise—when the object and purpose of the 
officials who have the machinery of elections in charge is shown by testi- 
mony to have been, not the ascerfainment of the will of the majority, but 
the perversion of the expression of that will; not a correct record and re- 
turn of the vote, but such a return as accomplishes a predetermined re- 
sult; not an untrammeled vote, but so to trammel it by cunning devices 
that the suffragan has been deceived or misled—then it is the highest 
office and the most imperative duty of a court to vindicate the purity 
and inviolability of the ballot, and to take care that the republic, whose 
corner-stone is the vote of the citizen, shall receive no harm. 

For the fundamental principle of every representative government is 
that it is not the return, but the election, that entitles a party to an office. 
Hence it has-been uniformly held that the official return of an election 
is only prima facie evidence of its legality and correctness, and that a 
court can go behind it to ascertain the true state of the vote. If this 
were not so, why should the intricate forms for registration be prescribed, 
or why the necessity of the voter personally offering his vote, or offering 
it at all, if a power rested anywhere to disregard every thing that had 
been done at the ballot-box, and elect at the returning-board. The act 
of casting a vote is not to the citizen an empty form. It is the lever by 
which the majority raises itself to the summit of the government, and 
there controls, orders, executes. 

Ledet, as supervisor of registration for Lafourche parish, made return 
of the election, and impeached the truth of his return by his testimony 
on the trial. We are reminded, in the brief for the rehearing, of Lord 
Mansfield’s declaration, that “it is of consequence to mankind that no 
man shall hang out false colors to deceive them by first affixing his sig- 
nature to a paper, and afterward giving his testimony to invalidate it.” 

But that great jurist would not have felt himself precluded, by the 
enunciation of this wise maxim, from receiving the testimony of a 
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criminal who had become the State’s witness against his fellows. And in 
a civil action where the public interests are involved, as in a contested 
election suit, more than the interests of the individuals who are parties 
thereto, it is no infringement of that principle to hear from’ him who 
hung out the false colors the story of the manner in which they were 
fashioned, and his intent in displaying them. 

Nor is it Ledet alone who details the circumstances preceding and at- 
tending this election. Other witnesses, who are reputable citizens, in- 
form us that when notice was given of the election that was to be held, 
no indication was made of the places where it would be held, nor was 
this necessary information supplied publicly until twenty-four hours be- 
fore the time for opening the polls. This delay or omission might have 
been attributed perhaps to negligence or forgetfulness, but for the fact, 
of which the evidence leaves no room for doubt, that information of the 
location of the polling-places was early given to one of the political par- 
ties, and was withheld from the other. The record shows that on the 
sixth of November the supervisor, Ledet, published for the first time 
what he termed “a correct revised list of polling-places to be opened on 
the seventh throughout the parish for the convenience of the electors of 
Lafourche.” . 

The acts complained of by the plaintiff, and which changed the result, 
are reviewed in extenso in the opinion read by my brother Egan, and we 
are constrained to say there is too apparent to be unobserved or disre- 
garded a design to thwart rather than promote a fair expression of the 
popular will by the officers who supervised this election. And this de- 
sign, the first indication of which is afforded by the omission to give 
publicity to essential preliminaries, is developed more audaciously as the 
election-day approaches, and culminates in excluding from the return 
two boxes which the judge of the lower court demonstrates should have 
been counted. 

The return of the supervisor, or registrar, which excluded polls two 
and ten, was thus: 

SUPERVISOR’S RETURN. 
Wilton’s vote 
Webre’s vote 


Wilton’s majority 


The district judge properly regarded this return as evidence only that 
prima facie it was correct, but admitted testimony and testified himself 
of matters, the object and effect of which was to impugn its correct- 
ness. He revised this official return, counted the votes of the two re- 
jected polls, and also counted six votes for Webre which were not cast 
for him, but which the judge believed from the evidence would have 
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been cast for him, if the voters had not been prevented from voting. 
He also deducted two votes from Wilton which he thought were improp- 
erly received. é 

DISTRICT JUDGE’S COUNT. 
Wilton’s vote by supervisor’s return 
Wilton’s vote at poll two 
Wilton’s vote at poll ten 


Deduct votes 


Webre’s vote by supervisor’s return 
Webre’s vote at poll two 
Webre’s vote at poll ten 
Add votes he would have received 
Wilton’s majority 

We do not count for Webre any vote that was not actually cast for 
him, nor do we reject any vote for Wilton that was cast for him, except 
poll seventeen, and thirty-six votes which are part of a larger number 
that Webre alleged were improperly received. The lists, made part of 
his petition, comprised one hundred and nine names, of whom eleven 
voted on dead men’s papers, eight were convicts, four were persons who 
had removed from the parish, twenty-three voted twice on that day, and 
sixty-three voted on fraudulent certificates. The proof satisfied the 
lower court that two of this number should be rejected. It satisfies us 
that thirty-six of them should certainly be rejected. 


THE CORRECT COUNT. 
Webre’s vote per supervisor’s return 


Webre’s vote at poll two 
Webre’s vote at poll ten 


Wilton’s vote per supervisor’s return 
Wilton’s vote at poll two 
Wilton’s vote at poll ten 


2019 
Deduct poll seventeen 86 
Deduct fraudulent votes : 36— 122—1897 


Webre’s majority 


The counsel for the defendant urges strenuously for a rehearing upon 
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the erroneous rejection of poll seventeen. If we should concede to the 
defendant all the votes at that poll, and follow the example of the court 
a qua in counting those votes for Webre that he would have received at 
ward eight if an election had been held there, it would not change the 
result. The court below counted for Webre six votes, as if they had 
been given him at that poll, though in fact no poll was opened there. 
But if we are to take that poll into account at all, the evidence estab- 
lishes a larger number. One set of witnesses say that Webre would 
have received forty or fifty votes at that poll if it had been opened. The 
other set say he would have received thirty or forty votes if it had been 
opened. Give him the smallest number, and count poll seventeen for his 
adversary: . 

Webre’s vote ut supra 

Add votes for box eight 


Wilton’s vote ut supra 
Add poll seventeen 


Webre’s majority 
A careful review of our first opinion, and a re-examination of the 
record, leave upon our minds no doubt of the correctness of our former 
decree. 
Rehearing refused. 


No. 763. 
W. E. Wamstey vs. J. A. HuntTER ET AL. 


Judgment can not be had on a debt not yet due and exigible. 

A vendor who has guaranteed a good title to the property he has sold, can not col- 
lect the price of the sale from the vendee until he has made the title good. 
PPEAL from the Seventeenth Judicial District Court, parish of Red 

River. Pierson, J. 

L. B. Watkins, for plaintiff. and appellant. 

Land & Taylor and William H. Wise, for defendants. 

The opinion of the court was delivered by 

Mannina, C. J. This suit is upon three notes, which represent a part of 
the purchase-price of the “ Wray and Boland Plantation,” and for the 
enforcement of the: vendor’s: privilege thereon. The plaintiff was the 
vendor. Hunter and Virgil A. Stewart were the vendees. The other 
defendant, William B. Stewart, is a surety. 
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The defendants excepted: First—That the petition discloses no cause 
of action. Second—That the notes sued on are not yet due. 

First—The petition alleges the indebtedness by reason of the execu- 
tion of the notes, sets forth their date, amount, and maturity, avers the 
existence of the vendor’s privilege, states specifically the particular land 
that was sold, and concludes with a proper prayer. We are unable to 
perceive in what particular the petition was deficient of any allegation 
necessary to shew a cause of action. 

Second—The last maturing note was not due until the tenth of No- 
vember, 1873. The others matured in 1871 and 1872 respectively. The 
suit was filed in August, 1873, and service was made on the sixth of that. 
month. The plaintiff could have omitted the last note from the suit, 
and prayed that the judgment should be for the two matured notes, 
and that the terms of sale should be for cash to the amount of those 
notes, and on a credit to correspond with the maturity of the third note, 
as they were all secured by the same mortgage. The trial did not take 
place until 1876, long after the third note had matured, but that did not 
justify a judgment upon it, as the plaintiff failed to amend his petition 
after the maturity of the note. 

The defendants answer that the plaintiff obligated himself in the sum 
of seventy-five hundred dollars to execute a good title to them of the 
land, for the price of which these notes were given, and that he never 
complied with that obligation, and can not do it, because his vendors 
. were not paid their price, and these vendors can foreclose their mort- 
gage upon the land. In two supplemental answers they recite the com- 
mencement and prosecution of procéedings by the hypothecary creditors 
of plaintiff against the land, and allege the danger and almost certainty 
of eviction, and pray that if judgment be rendered against them for the 
amount of the notes, execution be stayed until the plaintiff shall com- 
ply with his obligation to give them a good title, or shall give security 
against the injury consequent upon their eviction from the land. They 
also allege that the sale made by the plaintiff to them is liable to disso- 
lution, and pray that the sale be rescinded, and they be restored to the 
condition they were in when it was made. 

There was never any sale by plaintiff to defendants of the Wray and 
Boland tract of land except that which resulted from the promise or 
engagement to sell contained in the bond, and his inability to perfect 
the title is now beyond dispute. The land was eventually sold under 
the mortgage given by plaintiff to his vendor, and the defendants were 
evicted. The plaintiff is dead, and his estate is insolvent. There was 
judgment in favor of the administrator of the plaintiff for the amount of 
the three notes and interest, but execution was perpetually stayed unless 
the plaintiff's representative shall execute a good title to the defendants. 
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We think the defendants are entitled to judgment in their favor upon 
the moneyed demand, and to a reservation of their right to pursue the 
plaintiff's succession for such damages as they have suffered by non- 
fulfillment of the obligation of his bond. Therefore 

It is ordered, adjudged, and decreed that the judgment of the lower 
court is avoided and reversed, and that the defendants have judgment 
against the plaintiff's administrator upon the notes, disallowing and re- 
jecting the sam*, and that their right to a future action for damages for 
non-fulfillment of the decedent’s bond is reserved; the plaintiff and ap- 
pellee to pay costs of both courts. 


No. 761. 
JOHN H. SHEEN FT AL. vs. RoBERT STOTHART ET AL. 


The municipal authority of a town has a right to remove, or cause to be removed. 
any obstruction of the public streets. 

Mere non-usage by the public of the soil forming part of a public street, will not 
prescribe against the right of the municipal corporation, and the public, to re- 
sume its use, and clear it of obstructions. 

The dedication of property to public use may be established by any evidence which 
shows the intent of its owner to so dedicate it. 

Whoever buys real estate within corporate limits, with reference to a certain plan 
which sets forth the public streets of a town, is estopped from denying the serv- 
itude imposed by those streets. 

Damages can only be allowed by the decree dissolving an injunction, when the 
judgment which has been enjoined is for money. 


PPEAL from the Seventeenth Judicial District Court, parish of Red 
River. Pierson, J. 

J. F. Pierson, for plaintiffs and appellees. 

L. B. Watkins, for defendants. 

The opinion of the court was delivered by 

Eean, J. The plaintiffs, claiming to be owners of certain lands in the 
town of Coushatta, sue the defendants for damages for throwing down 
their fences, and also enjoin them against further and apprehended repe- 
tition of the acts complained of. All of the parties were at the time 
residents of the town; one of them town marshal, and the other two 
defendants property-holders as well as residents. The defense is, that 
plaintiffs were unlawfully obstructing streets and the use of streets nec- 
essary and useful to the public and to the defendants and their property, 
and that the removal had been ordered by the town authorities and was 
done in accordance with an ordinance so directing, which likewise made 
it highly penal for any one to obstruct or stop any of the streets of the 
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town ; that it was competent for the town authorities to direct and their 
marshal to carry out the removal of obstructions in the streets, and for 
that purpose to employ or obtain assistance, is too well settled and too 
necessary an exercise of the ordinary police powers of municipal govern- 
ment to be now questioned. 3 An. 563; 11 M. 620; 2N.8. 317; 3N.S. 
140; same 293. To do so, therefore, is not to commit trespass or to au- 
thorize money demand of damages, unless the power is exercised in such 
violent manner and with such other acts, not here alleged, as would of 
themselves give rise to an action. Even the proprietor of the soil sub- 
ject to the public use could not complain of its being kept for that pur- 
pose, and such complaint would be damnum absque injurid. 13 L. 111; 
3 L. 563. 

Every inhabitant of a town, and even the general public, is interested 
in keeping open and unobstructed to public use its streets and high- 
ways. Property owners are especially interested in so doing, and in 
procuring the enforcement of any ordinances provided for that purpose. 
In Daublin vs. Mayor of New Orleans, 1 M. 187, Judge Martin said: 
Streets are “hors du commerce;” they are the property of no one, not 
even of the corporation. “The use of them belongs to the whole world, 
and that by removing obstructions from them no possession was taken.” 
He also maintained the right of the city authorities to pass ordinances 
for that purpose. In that case the plaintiff was renting a house which 
partially obstructed a street and the authorities sued him and had it 
pulled down and removed. This right has been too often exercised since 
to be now questioned. 4 An. 73; 20 An. 226; 3 An. 230; 22 An. 526. It is 
also well settled that once a dedication to public use has taken place, 
no silence or length of time or of non-user can deprive a public cor- 
poration of its power over public places. See same authorities, and 
2 Dillon 531. 

Possession can not be pleaded against a public right, unless it has 
been immemorial. 3 N. 8S. 293. No person, not even the owner of the 
adjacent soil, and who may have a reversionary interest, has a right to 
obstruct a highway or public road or street. Such obstruction is a public 
nuisance, and may lawfully be removed or destroyed by the municipal 
authorities. 3 La. 563; 11 An. 620; 2 N. S.317; 3 N. S. 140; same, 293. 

Let us apply these well recognized principles to the facts of this 
case. 

The town of Coushatta is regularly incorporated, with a mayor and 
council. It was laid off and properly sold and acquired according to a 
map made by one Armistead, parish surveyor, under authority of the 
police jury of the parish, in anticipation of the incorporation of the 
town. This map is deposited in the recorder’s office, and is, and has 
been, ever since, recognized by the authorities: and inhabitants as the 
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official map of the town, which is the parish seat of Red River parish. 
The plaintiffs have both bought and sold property according to this map, 
upon which appear the regular designation of lots and streets by name, 
as well as direction and dimensions, and the town has been built accord- 
ingly. 

The property of plaintiffs was acquired from one Hammett, on the 
eighteenth of January, 1876, and is described as being in and near the 
town of Coushatta, and as comprising that portion of a certain desig- 
nated tract east of Red river, “ except the lots sold by W. W. Armistead, 
former tutor of the minor heirs of said Cowden, deceased, as of record 
and on file in the recorder’s office of said parish and State, and being 
the same land purchased by said Hammett from T. R. Armistead, tutor, 
by notarial act passed before D. H. Hayes, notary public, on the seventh 
day of January, 1876,{which latter title contains the same exceptions and 
references to former sales of lots by W. W. Armistead, former tutor. 
Several of these sales appear in the record, and refer directly to the 
Armistead map, and to the streets upon which they front by name. 
Among them are titles to lots purchased by two of these defendants, 
Gohagen and Brown, both of whose properties are in close proximity to 
that purchased subsequently by the plaintiffs, and the value of which, 
as well as the convenience of use, we think it is manifest from the evi- 
dence, will be materially impaired by the fact that, a few days after their 
purchase, the plaintiffs inclosed the whole of the land purchased by 
them with what their counsel calls boundary fences, and thereby ob- 
structed the streets, the attempt to open which by the town marshal, 
assisted by the other defendants, is enjoined in this suit, and made the 
basis of the claim for damages. 

There is no question that these streets appear in the Armistead map 
as extending through plaintiffs’ property, and that they had been built 
upon in other portions and made use of over plaintiffs’ property before: 
they acquired it, and that they immediately proceeded to close these 
avenues by extending the fence which already inclosed a portion of the 
property acquired by them. It is, however, claimed by them that a few 
years before, and shortly after the town was established, the whole of 
this land was fenced in and cultivated. This,as we have seen, had it con- 
tinued even longer, could not have interfered with the right of the town 
authorities to open the street at any time, and it appears they were sub- 
sequently opened, voluntarily or otherwise. The destination made by 
the owner is equivalent to title in regard.to such servitudes as the streets 
and other public places of towns and cities. C. C. 767; 18 An. 560; 21 An.. 
244. No deed or act of conveyance is necessary. Same authorities. 
Long silence of ownersJand use by the public is evidence of dedication. 
The sale of lots, with reference to a plan or description upon which there 
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appear certain streets and avenues amounts to an immediate and irrevo- 
cable dedication of such streets and avenues to the public, and the ven- 
dees and the public generally have a right to their use to their full ex- 
tent. 2 Dillon, 503; 8 R. 92; 9 An. 244;15 An. 9. These principles were 
discussed and fully recognized by us in a late case decided at New Or- 
leans of Burke vs. Wall, ante, p. 38. If, at the time of the purchase of 
property in a city or town, there existed in its favor an apparent right 
of servitude between that and other property, it continues to exist 
actively or passively upon or in favor of the property sold. 12 An. 108. 

It is, however, argued on the part of the plaintiffs that the defendants 
acquired their title from a tutor, who had no power or right to create 
servitudes. The evidence satisfies us that the dedication took place be- 
fore either plaintiffs or defendants acquired, and if it did not, both plain- 
tiffs and defendants acquired from the same source, and the latter first, 
while thg plaintiffs’ acquisition was made, as we have seen, subject and 
with directs reference to the former sales to the defendants and other 
persons. It does not, therefore, lie in the mouths of plaintiffs to com- 
plain of the want of power or title in their common author to do what 
was done. Title in defendants was, however, not necessary. 

Plaintiffs’ counsel objected and excepted to the reception of evidence 
of title in this, which they claim to be a possessory action. No one is 
claiming either title or possession from them, nor seeking to acquire any 
possession, but only to remove obstructions placed by them in public 
streets of the town, in violation of the ordinances of the town and the 
rights and interests of others and of the public. The rules applicable to 
a possessory action do not, therefore, apply. The evidence was perti- 
nent, and bore directly upon the issues, and was properly admitted, and 
so, in our opinion, should have been all evidence going to show dedi- 
cation or use, and the existence and character of a map of the town, and 
the fact that sales had been made and buildings erected and streets laid 
' off and used according to it. 

It would, indeed, have been quite immaterial if the particular streets, 
the right to close or prevent the use of which is claimed on one side and 
denied on the other, had never before been used. If they appeared upon 
the plan of the town, and extending over the property in question, they 
might have been opened to their full limit at any time, and neither the 
former proprietor nor plaintiffs could have objected, and especially not 
the latter, who were themselves aware of the existence of the plan or 
map of Armistead, as one of them testified, and as is shown sufficiently 
by their residence in and acquisition and sale of property in the town. 

It is therefore ordered, adjudged, and ‘decreed that the judgment ap- 
pealed from be annulled, avoided, and reversed; that the demand of 
plaintiffs be rejected with costs of both courts, and that the defendants 
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‘recover against them and their surety on the injunction bond, G. W. 
Carlton, in solido, two hundred dollars damages as attorney’s fees. 


Plaintiffs and defendants have applied for a ected of this cause. 
Their application is granted. 


On REHEARING. 


The opinion of the court was delivered by 

DeEB.ianc, J. We have considered with care the elaborate and plausi- 
ble printed argument submitted by plaintiffs’ counsel in support of his 
application, and we have again examined, with the attention which 
should be expected from every court, and more particularly from one of 
last resort, the pleadings, the evidence, the original briefs, and the au- 
thorities in this case, and we remain convinced that, except on one point, 
our first decision conforms to the pleadings, the evidence, the’law, and 
our jurisprudence. 

One of the reasons urged by plaintiffs’ counsel to obtain a rehearing is 
that “damages can be allowed, in the decree dissolving an injunction, in 
only those cases in which the execution of a money judgment has been 
suspended by the writ.” In this, according to our jurisprudence, he is 
right. 

Were we called upon to establish a precedent, we would look in vain 
in the Code of Practice for a single provision postponing, as between the 
parties to the suit, a demand so germane, so connected with, and so emi- 
nently incidental to the main action. 

As to the sureties on such bonds, the recourse against them should, we 
admit, be by a direct action on their obligations; for, so far as they are 
concerned, the action on the bond is independent from that brought by 
plaintiffs, but, as to the principals, the demand for damages against 
them, whenever and howsoever made, has but one character, one name; 
it is a reconventional demand, and it might, it seems, be urged and 
passed upon in the suit from which it springs. C. P. 375. 

However, an adverse construction has been sanctioned by a long list 
of decisions—perhaps disputable—but no longer disputed, and we are 
not inclined to now change a precedent which, for so many years, has 
stood in our reports as a guide to the bar, the bench, and litigants. 

It is therefore ordered and adjudged that defendants’ claim for dam- 
ages be and the same is hereby disallowed, as in case of nonsuit, and 
their action on the injunction bond specially reserved. It is further or- 
dered that, as above amended, and in all other respects, our former de- 
cree remain undisturbed. 
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No. 748. 
J. H. Stevens vs. J. L. Hetpman. 


An unfair preference given by an insolvent to one creditor, and his misrepresenta- 
tions to his creditors, intentionally made to lull them into a deceptive sense of se- 
eurity, will justify them in attaching his property. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 

N. C. Blanchard, for plaintiff and appellant. 

J. L. Hargrove, for defendant. 

The opinion of the court was delivered by 

Eaan, J. Plaintiff sued the defendant, a small shop-keeper in the city 
of Shreveport, upon accounts for merchandise sold. He at the same 
time sued out an attachment and had seized a small stock of goods. 
The grounds set up for attachment are those embraced in the fourth and 
fifth clauses of article 240 of the Code of Practice. There was judg- 
ment for plaintiff for the amount of his demand and dissolving the at- 
tachment. From this he has appealed. 

The facts are that plaintiff and Roos and Dillon, all merchants of 
Shreveport, had supplied the defendant with goods for his small estab- 
lishment; that he had been at first tolerably prompt in paying for them, 
but, falling behind, was pressed for payment. On the fifteenth of Janu- 
ary, 1877, being indebted to plaintiff and several other persons and be- 
ing, it appears, insolvent, he presented to the district judge a petition 
and schedule, praying to be allowed to make a cessio bonorum under the 
insolvent laws of the State. Without obtaining or waiting for any order 
of the judge, he at the same time transferred what. he said was all his 
property subject to seizure, consisting of the small stock of goods in his 
store, to one Heffner, ostensibly and in terms to be administered and dis- 
posed of for the common benefit and account of his creditors. Roosand 
Dillon immediately transferred their accounts to the plaintiff, Stevens, 
as he says, to save costs, and with an agreement to pay so much of 
amounts received, and he, on the eighteenth of January, sued out this 
attachment upon his own account and those thus transferred. 

The store of defendant was closed, and he had apparently stopped 
business at the time. He had previously represented to the plaintiff and 
Dillon that the reason of his being slow to pay was that he had been 
spending money to improve a farm which he professed to have. On the 
trial he swore that this farm consisted of forty acres of land entered 
under the United States homestead law, and to be paid for in five years, 
only one of which had expired; that the only improvement was the 
clearing of one acre of ground by a man whom defendant had hired for 
that purpose, and that he had expended not more than twenty-five 
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dollars on the place, had never lived upon it, and the title was then in 
litigation between him and one Herold. This, then, was clearly a mis- 
representation, designed and calculated to deceive and lull his creditors 
into a false sense of security. His title was at best but inchoate, the 
amount expended inconsiderable, and the circumstances detailed indi- 
cate a purpose on his part to defraud the Government, as one of the 
conditions of such entries is occupation of the land. Under the circum- 
stances this land was no basis of credit, though attempted to be used as 
such. 

-Defendant’s wife owned, before these debts were contracted, a lot, 
upon which she made improvements with money earned by her as dress- 
maker since the debts were incurred. She is not separate in property, 
but advertises and conducts business in her own name and buys and 
sells in her business the same way, of which plaintiff complains, we 
think, without cause. 

The defendant put part of his stock in a small establishment kept by 
his brother-in-law, Koach, in Mugginsville, a suburb of Shreveport, and 
some time in December, before this attachment, sold the goods to his 
wife’s sister, Mrs. Koach, as he says, in payment of a debt of one hun- 
dred or one hundred and fifty dollars, which he owed her for borrowed 
money, upon which he claimed still to owe a small balance of fourteen 
dollars. These goods, so used, were in all probability some of those 
purchased from plaintiff, Roos, and Dillon. 

While defendant may have been to some extent misled by the attor- 
ney who found the statute in the books and supposed a cessio bonorum 
under the insolvent laws of the State might be made without reference 
to the existence and operation of the United States bankrupt act, it is 
nevertheless evident from the circumstances detailed that the object of 
the defendant was, so far as possible, the obstruction and avoidance of 
the pursuit of his creditors and of the payment of his just debts. 

While attended with this novel feature of the so-called assignment, 
never accepted nor consented to by his creditors, who appear not to 
have been consulted in the matter, we can not look upon this otherwise 
than as another of those too frequent cases of an attempt on the part 
of small tradesmen to defraud their creditors. That an unfair prefer- 
ence was given by defendant to one of his creditors, his sister-in-law, 
under suspicious circumstances, is clearly shown. We think the attach- 
ment was warranted and should have been maintained. 

We can not give our sanction to the dishonesty attempted to be prac- 
ticed by the defendant and which has become latterly far too common. 
So far as it is in the power of the courts to do so it should be stop- 
ped. 

After the attachment several other non-resident creditors intervened 
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by way of opposition, claiming their right to be paid ratably out of the 
proceeds of the property attached, upon the ground of the insolvency 
of the debtor and that this was all his property. Their oppositions 
were dismissed in the court below, and they have not appealed. It is 
therefore unnecessary to consider their claims. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the court below dissolving plaintiff's attachment be annulled, avoided, 
and reversed; that the attachment be and it is hereby reinstated; that 
the plaintiffs privilege as attaching creditor be recognized and enforced 
by the sale of the property attached; that the judgment of the court 
below be in all other respects affirmed; and that plaintiff recover against 
the defendant the costs of appeal as well as of the court below, includ- 
ing those of attachment. 


No. 711. 
STATE EX REL. T. P. Farrar vs. Henry A. GaRRETT. 


The title of a law, repealing certain sections of the Revised Statutes of 1870, ade- 
quately expresses the object of the law, when it designates the numbers of the 
sections repealed. 

The power to fill the office of district attorney pro tempore vests in the Governor, by 
virtue of the general law authorizing him to fill vacancies in office. 


PPEAL from the Thirteenth Judicial District Court, parish of Ten- 
sas. Hough, J. 

J. Tyson Lane, for relator and appellee. 

Seale & Morrison, for defendant. 

The opinion of the court was delivered by 

ManninG, C. J. This is a contest for office under the intrusion act. 

The relator was appointed district attorney pro tempore for Tensas 
parish by Governor Nicholls, and the appointment was confirmed by the 
Senate on the thirtieth of January, 1877. He was commissioned on the 
following day, and qualified on fifth or sixth of February. 

The respondent was elected to that office by the police jury of Tensas 
parish on December 21, 1876, and qualified under that election on the 
same day. On third of January, 1877, he was appointed to the same office 
by W. P. Kellogg, then acting as Governor. His appointment was not 
confirmed by the Senate. He qualified under this appointment on sixth 
of February, 1877. . 

The respondent’s title under this appointment is manifestly bad. We 
take judicial cognizance of the sittings of the General Assembly, and 
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therefore we know that the Senate was in session on the third of Janu- 
ary, 1877. There is neither proof nor pretense, that the appointment of 
respondent was submitted to the Senate, or if submitted, that it was 
confirmed. The Senate not being in recess at the time of respondent’s 
appointment, it was of no effect until it was confirmed by that body. 
Moreover the relator shews by the Senate’s journals that he was con- 
firmed on thirtieth of January, 1877. 

Another question, however, lies behind this, which relates to the mode 
of filling this office, and since the respondent sets up an election by the 
police jury as his title, against the relator’s appointment by the Gover- 
nor, it is necessary to examine which is the proper authority to confer 
the office. 

In 1868 the office in question was created, and the provisions of the 
law of that year are incorporated in the Revised Statutes of 1870 in 
sections 1178—1189, inclusive. In 1874 there was passed an act to 
repeal sections 1178, 1179, 2760, and 2761 of these statutes, and for other 
purposes. Acts 1874, p. 81. These four sections confer the power of ap- 
pointment of district attorneys pro tempore upon the police juries. 

The constitutionality of that act is attacked, because its object is not 
expressed in its title, inasmuch as other of its sections provide for the 
appointment of these officers by the Governor. One of its objects is to 
repeal certain sections of the Revised Statutes of 1870, as articles of the 
Civil Code and the Code of Practice have been repeatedly repealed or 
modified by reference to their numbers alone, and that object is suffi- 
ciently expressed in the title of this repealing act. The remaining part 
of the description, “and for other purposes,” is too vague, and affords 
no indication of the object of the law, and therefore those clauses of the 
law of 1874 which confer upon the Governor the appointment of these 
officers is void. 

The office of district attorney pro tempore remains, as created by 
sections 1180—1189, inclusive, of our Revised Statutes of 1870, but 
the mode of filling that office prescribed in sections 1178 and 1179, no 
longer exists, since these two sections are repealed. The transfer to the 
Governor of the authority to appoint, made in section two of the act of 
1874, is without effect, since that part of that law is void. But the Gov- 
ernor derives authority to appoint from a general law which declares 
that whenever a vacancy in any office occurs, either from death, resigna- 
tion, or from any cause whatever, it shall be filled by the Governor by 
and with the advice and consent of the Senate. Rev. Stat., 1870, section . 
1577. 

There was a vacancy in the office of district attorney pro tempore of 
Tensas parish at the time Governor Nicholls appointed the relator. The 
terms of these officers are coterminous with district attorneys, and 
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expired after the election of November, 1876. In January, 1877, this 
vacancy was filled in Tensas parish by the appointment of the relator, 
who is therefore the rightful occupant of the office. The lower court so 
held, and 

It is ordered, adjudged, and decreed that the judgment of the lower 
court is affirmed with costs. 


No. 717. 
Betty A. THORNHILL ET AL. vs. EpMUND BURTHE. 


The validity of a mortgage will not be affected by an error in the number of the 
“‘range” in which the property covered by the mortgage is situated, if the prop- 
erty is otherwise described in the mortgage with such certainty as to clearly 
identify it. 


PPEAL from the Eleventh Judicial District Court, parish of Clai-. 
borne. Trimble, J. 

George & Taylor, for plaintiffs and appellants. 

J. C. Egan and J. S. Young, for defendant. 

The opinion of the court was delivered by 

Mannineo, C.J. Thomas H. Brown sold a tract of land in Claiborne 
parish to J. A. Chaleson on the twenty-ninth of January, 1866, and r®- 
tained a special mortgage upon it to secure the price. There is nothing 
in this badly-prepared transcript to shew that this deed was ever re- 
corded. Appended to it is the statement by B. D. Harrison, deputy re- 
corder, that one of the witnesses to the deed had appeared before him, 
and made oath to its execution, which statement is dated January thir- 
tieth, 1866, but there is no certificate that it had been recorded. All the 
parties to this suit, however, and their counsel, treat it as recorded, and 
we shall follow their example. 

On the twentieth of December, of same year, Chaleson executed other 
notes in lieu of those recited in the act of sale, and gave a special mort- 
gage upon the same land to secure them, which was recorded on the 
eighteenth day of February, 1867. : 

Brown sold these notes to one Bryant on March 6, 1867, who sold them 
to P. J. Pavy & Co., on March 24, 1871, who in their turn sold them to 
the defendant on the twenty-sixth of May of same year, and he insti- 
tuted suit upon them, and on the third of May, 1873, judgment was ren- 
dered in his favor against Chaleson fof their amount, subject to specified 
credits, and the mortgage, of date December 20, 1866, and recorded 
February 18, 1867, was recognized. 
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Previous to this, viz.: on November 1, 1871, the plaintiffs had obtained 
a judgment against Chaleson, which they recorded April 26, 1873. 

Execution issued upon defendant’s judgment for his moneyed demand 
and for the enforcement of the mortgage which that judgment had 
recognized, and the land was sold by the sheriff and bought by the de- 
fendant on sixteenth of November, 1874. 

The plaintiffs institute this hypothecary action to compel the defend- 
ant to pay their judgment, or surrender the land to its satisfaction, and 
they base their demand upon the fact that there was a mis-description 
of the land in defendant’s mortgage, the number of the “ range” being 
different from the proper one, and further, upon the alleged payment of 
the notes upon which defendant had sued, before the institution of the 
suit. 

Neither ground is tenable. The land is described by numbers of sec- 
tions, township, and range, and correctly of each except the last, and 
also by the number of acres, and the further recital is made that the 
notes secured by the mortgage represent the original purchase-price of 
the land bought by Chaleson from Brown, and the act of sale yet further 
designates the land by reference to the title of Brown from his vendor, 
the date of which is given. There could be no mistake as to the tract of 
land, its location, or boundaries, and there is no pretense that the plain- 
tiffs were misled. The description in the acts sufficiently identifies it, 
and perfect certitude is attained when the sheriff and recorder testify 
that Chaleson had no other land in that parish than the tract sold to him 
by Brown, mortgaged by him to Brown, and bought by Burthe, the de- 
fendant, upon the foreclosure of that mortgage. If the description of a 
tract of land in an act of mortgage informs the public what property is 
covered by it, without stating the township or other divisions, it will be 
sufficient (Consol. Asso. Planters vs. Mason, 24 Annual, 518), as, for ex- 
ample, where it is described as being on a particular river in a named 
parish, adjoining named proprietors (Ells vs. Sims, 2 Annual, 251), or the 
bayou upon which it is situated is named with the parish, the number of 
acres it contains, and reference is made to the conveyance by which the 
mortgageor acquired it. Baker vs. Bank, 2 Annual, 371; Bank vs. Barrow, 
21 Annual, 396. It has been said that a distinction may well be made 
between urban and rural estates in the minuteness and particularity of 
detail requisite for a proper and sufficient description of them, a greater 
accuracy being required for the former than the latter. Bank vs. Den- 
ham, 7 Rob. 39. And if a part of the description would mislead, it must 
be read with and be controlled by other parts which explain it. Mar- 
cotte vs. Coco, 12 Rob. 167. The error in the number of the range in the 
description in defendant’s mortgage was cured by other descriptive parts 
thereof, which left no doubt of the particular tract that was intended to 
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be mortgaged. The mortgage of plaintiffs was judicial. The inscription 
of their judgment affected no land of Chaleson except that situated in 
Claiborne parish. The only land he had in that parish was beught from 
Brown, and was subject to the mortgage of defendant, which he had ac- 
quired by mesne conveyances from Brown, and which secured the pay- 
ment of notes that represented the purchase-price of the land. 

The other ground upon which plaintiffs rely is weaker than that just 
disposed of. It is that Pavy & Co. were the commission merchants of 
Chaleson, and their purchase of his notes was in reality a payment of 
them. On the contrary, the three sales of the notes by which the de- 
fendant eventually became their owner, were made by notarial act, with 
much formality and precision of style and statement, and conclusively 
negative any construction, such aé that adopted by plaintiffs. It is not 
u matter of doubt upon a fact, nor is it an inference of law, or a legal 
presumption that we have here to deal with. The recitals in all three 
acts declare in explicit and unmistakable language what they were in- 
tended to be, and what they are. 

The transcript of this suit is discreditable to the officer who prepared 
it, or had it prepared. Rule I. of this court prescribes with particularity 
how transcripts should be prepared. The directions to the clerks therein 
given can scarcely fail to be understood, and those rules are accessible 
to all officers of the courts. Ignorance alone does not explain or account 
for the preparation of this transcript. Its slovenliness can only be ac- 
counted for by negligence. The writing is not a fair and legible hand, 
the documents, with their superscriptions and filings, are crowded to- 
gether in undistinguishable confusion, the order of succession in which 
the documents are placed, or rather the want of order and arrangement, 
perplex us at every step in its examination, and there is no note of evi- 
dence whatever. The Rule I. provides that transcripts not prepared in 
accordance with the directions therein contained will be returned, and a 
new one ordered to be made at the expense of the clerk whose duty is to 
make it. It may be necessary to enforce this rule hereafter. 

The judgment of the court was for tne defendant, and 

It is ordered, adjudged, and decreed that the judgment of the lower 
court is affirmed with costs. 

Mr. Justice Egan recused himself in this case. 
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No. 691. 


° 


Tue Stare vs. J. H. LartiavE anp THomas WILLIAMS. 


An indictment for stealing need not expressly designate the offense charged as 
grand or petty larceny. 

The parish courts have jurisdiction, and hence have power to receive informations, 
in all criminal cases, when the offense charged is not necessarily punishable 
with death, or imprisonment at hard labor, and when the accused waives his 
right of trial by jury. 

A mere opinion as to the guilt of the accused, unassociated with any bias, or pre- 
judice, does not disqualify a person to serve as juror. 

‘The judge is authorized, on his own motion, to strike a juror from a regular panel, 
if satisfied that the juror is morally unfit to return a just verdict. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. Trial by jury. 

W. N. Potts, District Attorney, for the State and appellee. 

Robert J. Caldwell and Robert Ray, for defendants. 

The opinion of the court was delivered by 

Marr, J. In March, 1877, the district attorney filed an information in 
the parish court of Ouachita against Julien H. Lartigue and Thomas 
Williams, who were in prison, in default of bail for their appearance at 
the next term of the district court, charging that they, at and in the 
parish of Ouachita, on the sixth of February,’1877, “with force and 
arms, one cow, of the value of fifty dollars, of the goods, chattels, and 
property of Robert Miller, then and there being found, feloniously did 
steal, take, and carry away.” Warrants of arrest were issued on this in- 
formation, and the accused being brought into court, both decided not 
to waive trial by jury. 

At the ensuing term of the district court the accused appeared and 
filed separate motions to quash the information on the grounds: 

First—That prosecution by information can not originate in the parish 
court, and must originate in the district court, which alone has power to 
try criminal cases by jury. 

Second—That the accused could not be legally called on by the parish 
judge, in whose court the information was filed, to say whether they 
would be tried by the parish judge or by a jury, because the parish judge 
could not tender them a jury. 

Third—That the law of the State of Louisiana makes a distinction be- 
tween grand and petty larceny; and the information does not state 
whether the offense charged is grand or petty larceny. 

Fourth—That by the law of the State the punishment is greater for 
grand than it is for petty larceny, thereby making two distinct offenses. 

The two grounds last mentioned were taken by Lartigue alone, who 
also moved the court to grant him a separate trial on the ground that 
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his defense would be prejudiced if both the accused were tried together; 
and he also moved for a change of venue on the ground that he could 
not obtain an impartial trial in the parish of Ouachita by reason of the 
prejudice existing in the public mind. 

Our attention has not been called, by bill of exceptions or otherwise, 
to any error of law in the ruling of the district judge in refusing these 
motions; and we can not undertake to review his decision in this respect. 

The motions to quash having been overruled, the accused pleaded not 
guilty, elected to be tried by jury, and were convicted; and they have 
appealed from the judgment sentencing them to two years imprisonment 
in the penitentiary. 

Four bills of exception, and the motions to quash, present the only 
questions which we can consider, and we shall dispose of them seriatim: 

First—As to the objections based upon the distinction between grand 
and petty larceny, established by section eight of the act of 1874, p. 223, 
creating the Superior Criminal Court, but little need be said. This sec- 
tion declares that the crime of larceny shall be divided into grand and 
petty larceny. If the thing stolen be of the value of one hundred dol- 
lars or more, the crime is grand larceny, and the penalty is imprisonment 
in the parish prison, or at hard labor in the penitentiary, at the discretion 
of the court, for not more than ten years. If the value be less than one 
hundred dollars, the crime is petty larceny, ani the penalty is imprison- 
ment in the parish prison, or in the penitentiary, at the discretion of the 
court, for not more than two years. The mode of trial and all the pro- 
ceedings are the same, whether the crime be grand larceny or petty lar- 
ceny. The only difference is in the penalty. The word “larceny ” is not 
used in indictments and informations. It designates the offense which 
is usually called stealing, and it is aptly charged in the information in 
this case by the words “feloniously did steal, take, and carry away one 
cow, of the value of fifty dollars, of the good, chattels, and property of 
Robert Miller.” It would not be possible to charge the crime of petty 
larceny, as defined in the statutes, more clearly; and the sentence is for 
the penalty appropriate to that crime. 

Second—The other grounds of the motion to quash are based upon 
the supposed want of jurisdiction in the parish court. 

By the constitution, article six, the right of trial by jury is secured to 
the accused in all prosecutions. Article eighty-five confers upon the dis- 
trict courts unlimited jurisdiction in criminal cases; and article eighty- 
seven provides that the parish courts shall have jurisdiction in criminal 
matters, “in all cases when the penalty is not necessarily imprisonment 
at hard labor, or death, and when the accused shall waive trial by jury.” 
This article goes on to declare that the parish courts shall also have the 
power of committing magistrates, “and such other jurisdiction as may be 
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conferred on them by law,” and that “there shall be no trial by jury be- 
fore the parish courts.” 

It is obvious, therefore, that the parish courts have jurisdiction in 
criminal matters in those cases only in which the two conditions concur: 

First—A charge not necessarily punishable by imprisonment at hard 
labor or death; and, 

Second—The waiver by the accused of trial by jury. 

As the district courts have unlimited jurisdiction in criminal cases, the: 
restricted jurisdiction thus conferred upon the parish courts is neces- 
sarily concurrent with that of the district courts. 

The word jurisdiction, as used in this article, eighty-seven, evidently 
means the power to hear and determine, jus dicere, to say what the law 
is; or, as article seventy-six of the Code of Practice defines it: “ Jurisdic- 
tion means the power of him who has the right of judging.” Substitut- 
ing for the word “jurisdiction” the words “the right of judging,” and 
the clause of article eighty-seven in question will read thus: 

“In criminal matters the parish courts shall have the right of judging 
in all cases when the penalty is not necessarily imprisonment at hard 
labor, or death, and when the accused shall waive trial by jury.” The 
penalty of larceny, whether grand or petty, is not necessarily imprison- 
ment at hard labor, or death; and the authority which the Legislature 
has chosen to confer upon the parish courts to receive informations in 
the cases which may fall within their cognizance, to have the accused ar- 
rested and brought before them, and required to decide whether they 
will waive trial by jury, is no enlargement of their jurisdiction, their right 
of judging, nor is it in excess of legislative power. 

This grant of jurisdiction to the parish courts necessarily assumes that 
the accused, in the class of cases specified, have the right to waive trial 
by jury; but it does not indicate the manner in which this faculty or right 
of waiver shall be exercised, nor how the decision of the accused shall 
be manifested. This deficiency is supplied by the act of 1868, No. 120, 
which in no way enlarges the jurisdiction, the right of judging; nor does 
it violate either the letter or the spirit of the constitution. 

Section four of this act, p. 157, authorizes the district attorneys to file 
informations in the parish courts against all persons accused of crimes 
which may be cognizable in said courts, upon which it is made the duty 
of the parish courts to issue warrants for the arrest of the accused, and 
to fix the amount of the bail-bonds to be given by them. 

Section five requires the accused, in all such cases, to appear, if under 
bond, or to be brought into court by the sheriff or other officer, if in ac- 
tual custody, “and such accused shall, without being required to make 
any motion, plea, or answer to such information, first decide whether 
- they will waive trial by jury.” If they decline to waive trial by jury, the 
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proceedings are transferred to the district court, where the accused must 
appear and answer, just as if the prosecution had been commenced in 
that court. 

By section six, if the accused shall decide to waive trial by jury, “ the 
parish court shall then take cognizance of and proceed to try and deter- 
mine the case.” 

In cases originating in the district courts, in which the penalty is not 
necessarily imprisonment at hard labor, or death, before the accused 
shall be required to file any motion, plea, or other defense, “he will be 
required to decide whether he will waive trial by jury; and if he shall 
decide that he waives trial by jury, the district court shall proceed to 
try the case;” and if, from any cause, the case is not tried at that term, 
the proceedings shall be transferred to the parish court, which shall take 
jurisdiction of and try and determine the case. Section seven, p. 158. 

This act is a wise provision of law. It is necessary that some tribunal 
holding frequent sessions should have jurisdiction of criminal cases, 
minor offenses, in which the accused, if unable to give bail, may prefer a 
speedy trial, rather than remain in jail until the meeting of the district 
court, which holds but two sessions in the year; or in which, for any rea- 
‘son, the accused may choose to waive his unquestionable constitutional 
right of trial by jury, and to risk the finding and decision of the judge 
rather than that of twelve of his peers. 

The proceedings in this case were strictly in accordance with the act 
of 1868. The information was properly filed in the parish court. The 
opportunity was afforded to the accused, as the law requires, to waive 
trial by jury and be tried at once by the parish judge, if that had been 
their choice and decision; and the.case was transferred to the district 
court, and there tried and determined, because they chose and decided 
not to waive the right of trial by jury. 

Third—tThe first bill of exceptions calls in question the correctness of 
the ruling of the district court in requiring the accused, when arraigned, 
to say how they would be tried, they having already, in the parish court, 
decided not to waive trial by jury. » 

We are at a loss to understand the object of this bill of exceptions, 
since no possible injury was done to the accused, nor were their rights in 
any manner impaired. Perhaps, as the prosecution did not. originate in 
the district court, it was not necessary to ask the accused how they 
would be tried. But they elected to be tried by jury, they were tried by 
jury, and no attempt was made to induce them to forego the right so to 
be tried. If the prosecution had originated in the district court, the ac- 
cused «would ' rave. been required, in limine, to make their election, 
whether to be tried by jury or by the court. There was a time when 
there were several modes of trial, notably, by wager of battel, by the 
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ordeal of fire, by the ordeal of water, etc., and the form which was then 
necessary, on the arraignment of the accused, in order to give him his. 
right of choice, has been preserved, though it is no longer necessary. It. 
may be useless, without significance, but it can do no harm to the ac- 
cused, to have the question put to him in solemn form: “How will you be- 
tried?” and to require him, even when he must necessarily be tried by 
jury, to answer: “ By God and my country.” 

Fourth—The second bill of exceptions is to the ruling of the court in 
declaring competent as a juror one Hudson, who, in answer to the usual 
question, whether he had formed or expressed any opinion as to the 
guilt or innocence of the accused, said: “I think, from what I have 
heard, the parties are guilty.” The judge adds to this bill of exceptions 
that “the further examination of the juror on his voir dire showed that 
his opinion was not fixed, and predicated on rumor, and, in his opinion, 
could not influence his verdict.” 

We think the rule as stated in Bunger’s case, 14 An. 462, is correct, 
that “an opinion predicated upon rumor, when there is no bias or preju- 
dice in the mind of the juror, is not a disqualification,” and that the 
judge did not err in deciding that Hudson was a competent juror. He 
was challenged, peremptorily, and did not serve in the case, and it is not 
shown that the accused exhausted their challenges, or suffered any in- 
jury from that ruling. 

Fifth—The third bill of exceptions is to the ex parte action of the court 
in striking from the regular panel one of the jurors, Hayward Roach. 
The judge states that Roach was discharged for misconduct as a jury- 
man in a case which had just been tried. Other jurors had brought it to 
the attention of the court that Roach had, before being sworn as a juror, 
stated that he had not formed or expressed an opinion in the case as to 
the guilt or innocence of the accused, and, afterward, and to the other 
members of the jury, he admitted and stated that he had previously 
formed an opinion, and would not agree to a verdict contrary to that 
opinion. The judge had also been further informed that the same jury- 
man had promised the accused in that case not to bring in a verdict 
against hith. . 

If the statements made to the judge, and upon which he discharged 
Roach, were true, and susceptible of proof, he should have been prose- 
cuted at once, and should now be prosecuted without delay. It was the 
plain duty of the judge to strike his name from the list of jurors, and, 
we think, he should have ordered Roach into the custody of the sheriff.. 
His presence was a pollution of the temple of justice; and he was better 
fitted to render the State service in the penitentiary than to sit in judg- 
ment as a juror on the solemn and momentous: question of the guilt or- 
innocence of his fellow-men. 
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Sixth—The fourth bill of exceptions is by Lartigue alone, to the ruling 
of the court: 

1. In taking up the case out of order, and’ in violation of the rules of 
court. 

2. In calling the case without having first had it fixed for trial, and 
notice given to the accused. Before this objection being made the district 
attorney asked the judge to fix the case then, which was accordingly 
done. 

3. In striking the name of Roach from the list of jurors; about which 
nothing more need be said. 

The judge states that at the beginning of the third week of court, 
when the criminal docket was taken up, the court made a special rule 
requiring prosecutions against parties then confined in the parish prison 
to be taken up and first disposed of, the accused being then in jail, and 
the case being reached on the regular call of the docket. 

There is no statement or complaint that the accused were denied, or 
that they asked for, any continuance or delay; nor that any witness in 
their behalf was not in attendance; nor that their means of defense was 
abridged or impaired; nor that they suffered any injury or prejudice from 
the action of the court. 

We find no error in the judgment appealed from, and it is therefore 
affirmed with costs. 


No. 724. 
ADELINE EpwWarpbs vs. SAMUEL WHITED. 


The clerks of the lower courts are authorized to record all decrees and mandates of 
the Supreme Court, made in cases originating in their courts, and to issue all 
legal processes necessary to the execution of such decrees and mandates. 

A judgment of this court, rendered for or against a person dead, and not repre- 
sented here, is an absolute nullity. 

Any judgment absolutely null may be attacked collaterally, and by any one against 
whom it is sought to be enforced. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Ouachita. Parsons, J. 

Cobb & Gunby, for plaintiff and appellee. 

Robert Ray and Garrett & Garrett, for defendant. 

The opinion of the court was delivered by 

Marr, J. In October, 1867, Blanchin & Giraud, merchants of New 
Orleans, brought suit against Samuel Whited to recover a large sum due 
for advances and plantation supplies. They claimed a privilege on the 
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crops, mules, wagons, stock, and farming implements on the several 
plantations cultivated by Whited; and they charged that Armstrong 
and M. T. Edwards were removing the property which they claimed 
was subject to their privilege. They caused the property to be seques- 
tered, and prayed for judgment against Whited, Armstrong, and Ed- 
wards, in solido, for the whole debt due by Whited. The property was 
released and delivered to Blanchin & Giraud on forthcoming bond. 

Of the three defendants, Edwards alone, who was not indebted to 
Blanchin & Giraud, answered; and he claimed part of the property as 
owner, in virtue of a purchase from Armstrong; and asserted the lessor’s 
privilege on part, for the rent of a plantation leased by him to Arm- 
strong. The record does not show that either Armstrong or Whited 
made any appearance; nor that any judgment by default was taken 
against them. 

The judge recused himself; and the case was tried by a lawyer selected 
by him for that purpose; and judgment was rendered in favor of plain- 
tiffs, against Edwards, maintaining the sequestration, except as to seven 
bales of cotton, decreed to be the property of Edwards, and ordered to 
be delivered to him. This singular judgment, which does not condemn 
any one to pay any sum of money, and in which no one is mentioned as 
defendant but Edwards, was rendered on the tenth of November, 1870; 
and was signed on the twenty-sixth of September, 1871. Blanchin & 
Giraud took a suspensive appeal; and Whited was their surety on the 
appeal bond. 

The record.of appeal is missing; but we learn from the minutes that 
a decree was rendered in July, 1872, affirming so much of the judgment 
as declared Edwards to be the owner of the seven bales of cotton. In 
other respects the judgment was reversed; and the lessor’s privilege was 
awarded to Edwards on a portion of the property sequestered, and a 
concurrent privilege with Blanchin & Giraud on the remainder. A re- 
hearing was granted, and the court adjourned without disposing of the 
case. . 

Edwards died in September, 1872, and his widow qualified as adminis- 
tratrix before January, 1873. No suggestion of the death was made in 
the Supreme Court, as far as we can discover; and at the July term, 1873, 
the decree rendered at the July term, 1872, was set aside, on the rehear- 
ing; and a final decree was rendered, simply affirming the judgment 
appealed from. 

On the sixteenth of March, 1876, a writ was issued on this judgment, 
commanding the sheriff of Ouachita parish to take into his possession 
. the seven bales of cotton sequestered, declared to be the property of 
Edwards, and to deliver the same to Edwards or his heirs and legal 
representatives, Of course the sheriff could not find the cotton, which 
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went into the possession of Blanchin & Giraud nearly nine years before; 
and his return shows that Blanchin & Giraud did not reside in the par- 
ish of Ouachita; and that neither Whited nor the legal representative of 
Edwards could point out the cotton, nor any property belonging to 
Blanchin & Giraud. 

On the twenty-sixth September, 1876, this suit was brought by the ad- 
ministratrix of M. T. Edwards to recover of Whited, surety in the ap- 
peal bond, the seven bales of cotton or the alleged value, eight hundred 
dollars. 

Whited excepted on several grounds, one of which, only, we shall 
notice; and that is, that the mandate of the Supreme Court was not filed 
in the district court, and no order of court was obtained upon which to 
issue a fieri facias; and the clerk can not issue a jieri facias before these 
formalities are complied with. This is a mistake, and we notice it to 
prevent any misapprehension of the law on this subject in future. By the 
act of 1855, page fifty-one, section five, the clerks of the district courts have 
power “ to receive, file,and record all mandates and decrees rendered by 
the Supreme Court, and to issue all legal process thereon.” This sec- 
tion is re-enacted in the Revised Statutes of 1870, section 464. When 
the mandate of the Supreme Court is sent to the clerk of the district 
court, it is his duty to receive, file, and record it; and to issue the proper 
process, when required to do so by the party entitled, or his attorney. 

The defendant answered, charging that plaintiff had been guilty of 
laches in not pursuing Blanchin & Giraud promptly; and by a supple- 
mental answer he set up the nullity of the decree of the Supreme Court 
rendered in July, 1873, upon the ground that Edwards died in Septem- 
ber, 1872, pending the appeal; and his heirs and representatives were not 
made parties. 

There was judgment in favor of plaintiff against Whited for $787 50, 
the value of the seven bales of cotton. Whited took a suspensive ap- 
peal; and the plaintiff, in her answer, prays for the affirmance of the 
judgment, with one hundred dollars damages for a frivolous appeal. 

It was proven that Blanchin & Giraud obtained an extension of time 
from their creditors in August, 1873; that Blanchin died in August, 1874; 
that the firm became insolvent in.1875; and was in bankruptcy in 1876; 
and it was admitted that M. T. Edwards died in September, 1872, and 
that his widow was appointed administratrix prior to first of January, 
1873. 

Several bills cf exception were taken by defendant; but we shall notice 
one only; and that is to the ruling of the court in refusing to allow him 
to prove that Edwards was dead when the decree of the Supreme Court 
was rendered, affirming the judgment in Blanchin & Giraud vs. Whited 
and others, at the July term, 1873. The objection was that the nullity 





650 SUPREME COURT OF LOUISIANA, 





Adeline Edwards vs. Whited. 





of the decree of the Supreme Court could not be set up nor proved by 
the defendant, as surety in the appeal bond, nor attacked in a collateral 
manner. 

If a judgment is an absolute nullity, it can not be enforced; and the 
nullity can be invoked by any one against whom the attempt to enforce 
it is made; and no valid judgment can be rendered for or against a dead 
man. The rules of this court provide for cases in which the death of a 
party occurs pending the appeal; and it may not be out of place to state 
what these rules require: 

If the proper representatives of a deceased party come in voluntarily 
they will be admitted parties at any time. 

If the appellant die pending the appeal, and his representatives be 
known and reside in the State, the appellee may, on affidavit, obtain an 
order to summon them to appear within twenty-five days; and in de- 
fault of their appearance, after due return of service, the appellee may 
have the appeal dismissed, or have the cause heard and determined. 

If the representatives of the deceased appellant be not known, or do 
not reside in the State, on proper affidavit, the appellee may obtain an 
order, and give them notice to appear, within three months, by publica- 
tion in a newspaper printed at the seat of government, or at the place 
where the court sits; and- upon proof of such publication, in default of 
appearance, the appellee may have the appeal dismissed, or the cause 
heard and determined. 

If the appellee die, pending the appeal, the appellant may, in like man- 
ner, have his representatives, if they are known and reside in the State, 
summoned to appear, within twenty-five days; and in default of appear- 
ance, after due return of the service, the appellant may proceed to have 
the cause heard and determined. 

If the representatives of the deceased appellee be not known or do 
not reside in the State, the appellant may, in like manner, give notice by 
publication; and if they do not appear after the expiration of three 
months, on proof of publication, the appellant may have the cause heard 
and determined. See rules of court at the end of 17 An., amendments 
111. 

In such cases the proper representatives are summoned or notified to 
appear; and the cause proceeds, as in other cases, as if the parties so 
summoned or notified had actually appeared. 

We take occasion to say, that counselors of this court should, when 
they have knowledge of the death of a client, party to a cause pending, 
inform the court, and have the suggestion of death made of record, so 
that the court may not do so vain a thing as to pronounce a void decree. 
If no such suggestion is made, the court, ignorant of the death, will pro- 
ceed of course; and there may be delays, and confusion, and much use- 
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less litigation, which a prompt suggestion of death would avoid. We 
do not hesitate to say, that a decree of this court for or against a person 
no longer in existence, is an absolute nullity; and that the nullity may, be 
shown by any person against whom the attempt is made to enforce it. 

The court below should have allowed the proof of the death of Ed- 
wards; and of the failure to make his legal representative a party in his 
stead; and, if it were necessary, we should remand the case to enable the 
defendant to make this proof. 

But we know, from the entries in the minutes, that the appeal was 
pending, on rehearing, at the end of the July term, 1872; and that the 
final decree was rendered at the July term, 1873. It was admitted on the 
trial that Edwards died in September, 1872; and no steps were taken to 
have his legal representative made a party. In reality, the case is still 
pending, on the rehearing, because the court had no power to proceed 
after the death of Edwards. The decree of July, 1873, is an absolute 
nullity; and the judgment appealed from is suspended, and can not be 
enforced, until the appeal is disposed of, contradictorily with the legal 
representative of Edwards, the deceased appellee. 

Without noticing the other points raised in the pleadings, and dis- 
cussed orally and by brief, it suffices to say that the pleadings and proof 
do not authorize the judgment appealed from; nor do they show any pres- 
ent right of action against the defendant as surety on the appeal bond. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be annulled, avoided, and reversed; and that there be judg- 
ment in favor of defendant, appellant, against the plaintiff, appellee, as 
in case of nonsuit, with costs in both courts. 


No. 480. 
THE Mayor anp City Councin oF MoNnROE vs. JOSEPH HoFFMAN. 


Where by the charter of a municipal corporation it is provided that a vacancy in 
the office of mayor shall be filled by election, the Governor can not legally fill 
such vacancy by appointment, in virtue of a general law authorizing him to fill 
vacancies in municipal offices. 

The power of an illegal. but de facto mayor of a city (who acts under color of a 
legal appointment), to represent the city in a legal proceeding, can not be called 
in question collaterally. 

The power to forbid the erection, and compel the removal of buildings formed of 
combustible materials, within the densely-built-up parts of a town, inheres in 
municipal corporations, and hence does not depend on any legislative grant. 


A PPEAL from the Fourteenth Judicial District Court, parish of 
tA Ouachita. Ray,J. Trial by jury. 

W. W. Farmer, City Attorney, for plaintiff and appellee. 

Cobb & Gunby, for defendant. 
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The opinion of the court was delivered by 

HowEt., J. This is a suit to compel the defendant to remove a wood- 
en building erected within what is known as the “fire district” in the 
city of Monroe. The defendant excepted to the capacity of the mayor 
for want of the qualifications to hold said office and the right of the 
Governor to make the appointment of the mayor or the councilmen. 

The right to an office, it is long since settled, can not be thus collater- 
ally raised, and the judge a quo did not err in overruling the exceptions. 
_ The answer presents a three-fold defense: 

First—The mayor and trustees of the town of Monroe had no power, 
express or implied, to adopt ordinance No. 19, of October 6, 1870, cre- 
ating the fire district, and said ordinance was null and produced no 
legal effect. 

Second—The ordinance No. 56, adopted the third of January, 1872, by 
the mayor and council of the city of Monroe, suspending the effect of 
the above ordinance No. 19, did not give vitality or validity to th 
latter. . 

Third—If these propositions be unsound, the charter of Monroe, of 
May 4, 1871, does not confer the power to remove or destroy wooden 
buildings once erected in the fire district, without compensation, and 
the corporation could not compel its citizens to enter into a contract to 
take down the buildings on a certain day. 

First—The plaintiffs consider that the town of Monroe was never em- 
powered by express words to establish fire limits and to prevent the 
erection of wooden buildings therein; but they contend that this power 
is fairly implied in the powers expressly granted by the various acts of 
the Legislature incorporating the town, and that such power is necessary 
to the objects and purposes of such corporations. 

By a clause in article 433, R. C. C., corporations may “enact statutes 
and regulations for their own government, provided such statutes and 
regulations be not contrary to the laws of the political society of which 
they are members.” 

By the various charters prior to that of May 4, 1871, the mayor and 
trustees of the town of Monroe were empowered to adopt all rules, or- 
dinances, regulations, and by-laws for the general government, improve- 
ment, and police of the town, and prescribe the manner of enforcing 
them, not contrary to or inconsistent with the constitution and laws of 
this State and the United States, See acts of 1855, p. 189, sec. seven; acts 
1859, p. 215, sec. fifteen; acts 1866, p. 130, sec. nine. 

It seems to us clear that where a municipal corporation is vested with 
such powers, and the compactness of its construction would increase 
the hazard of conflagration, the corporate authorities may fix what is 
known as a fire district and forbid the erection of wooden buildings 
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therein. No town or city, compactly built, can be said to be well-ordered 
or well-regulated which neglects precautions of this sort. It is its duty 
‘to the public to take such measures as may be practicable to lessen the 
hazard and danger of fire. The public good and safety are superior to 
the individual rights of the inhabitants, and under this principle such 
regulations are not the divestiture of the individual right of ownership 
and use, but is only conforming the use of individual property to the 
necessities, safety, and interests of the public. It is a regulation of its 
enjoyment. 

A similar construction of the powers of such corporations has been 
adopted in some of our sister States. See 2 Yeates (Penn.), 493; 11 Mich. 
425; 7 Cowen (N. Y.), 352; 3 Fairfield (12 Maine), 403. 

We think the town of Monroe had authority to enact ordinance No. 
19, of October 6, 1870, and hence the second proposition falls. 

We may add, however, that the want of authority is not, under any 
correct rules of interpretation, so clear as to make the ordinance an ab- 
soluté nullity and incapable of confirmation, and the ordinance No. 56, of 
the third of January, 1872, had such effect if needed. 

Third—Does the charter of 1871 confer the power to remove wooden 
buildings after being erected within the fire district ? 

We think this a corollary of the first proposition. The power to pro- 
hibit includes the power to undo what is done in contravention of the 
prohibition. “A satisfactory and lawful regulation may otherwise be 
defeated and rendered ineffectual. The removal is made to prevent the 
hazard of the continuance of the combustible matter in a dangerous 
position, and not with the view to punish the wrong-doer or subject 
him to loss. If he thereby sustains a loss, it is the direct consequence 
of his unlawful act, of which he has no right to complain.” 3 Fairfield, 
403. ‘ 

The objection that the mayor and city council could not, as is done in 
ordinance No. 56, give permission to build temporary wooden buildings 
and require their removal at a fixed date has no force. 

If they had the power to prohibit entirely, they had the power to 
modify the prohibition. The greater includes the less. This is a mat- 
ter of legislation and not of contract. The prohibition existing, they 
had the power to suspend it for a limited period for the benefit of the 
public. Those who built after the passage of said ordinance built with 
a knowledge of the condition imposed, and, it being a legitimate condi- 
tion, they were bound by it. 

We think the action is maintained. 

Judgment affirmed. 
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On REHEARING. 


The Opinion of the court was delivered by 

Marr, J. The exceptions filed by defendant in this case depend upon 
the solution of two questions: 

First—Was George B. Hamlet mayor of the city of Monroe? 

Second—Are the plaintiffs capable of standing in judgment in this 
suit? 

First—J. L. Hunsicker, who was mayor of Monroe, died in July, 1873, 
and the Governor appointed and commissioned Hamlet to fill the va- 
cancy. Defendant maintains that Hamlet was not mayor: First, because 
he was not a qualified voter of the city of Monroe; and, second, because 
the office was elective, and the act of incorporation required any vacan- 
ey occurring by death or resignation to be filled by election. 

By the acts incorporating the town of Monroe—1855, 1859, 1866— 
the mayor and trustees were to be elected by the qualified voters pf the 
town or corporation “from among themselves;”’ and by the act of 187], 
by which Monroe was incorporated under the name of “the Mayor and 
City Council of Monroe,’ the mayor and councilmen were to be elected 
by the “ qualified voters of said corporation from among themselves,” 
section two, page 237. 

Hamlet registered as a voter in Tensas parish in September, 1872; 
but he testified that he had not registered in Ouachita parish. It is 
manifest, therefore, that he had not the requisite qualification; and that 
he could not have been legally elected mayor of the city of Monroe. 

The several acts incorporating first the town and then the city of 
Monroe provided for the filling of any vacancy in the office of mayor, 
ete., by election. By the act of 1859, section twenty-five, page 219, “in 
case of the death or resignation of the mayor, a new election shall be 
ordered by the board of trustees within twenty days from such demise 
or resignation.” 

By the act of 1866, section five, pages 130 and 131, in case of a tie 
vote at .the election, or of the death or resignation of the mayor or 
other municipal officer, the clerk of the district court or his deputy 
shall order an election, giving notice for ten entire days; and this mode 
of filling vacancies is embodied and re-enacted in the act of 1871, sec- 
tions four and five, page 238. 

The act of 1868, page twenty-seven, a general law, authorizes the Gov- 
ernor to fill vacancies in State, parish, and municipal offices. Of course 
this general law did not repeal the special law, the act of 1866, then in 
force; nor could it, in any manner, impair the act of 1871 incorporating 
the city of Monroe and providing specially for filling all vacancies in 
the municipal offices. 
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It is manifest that Hamlet was not lawfully mayor of Monroe, because 
he had not the requisite qualifications, and because the Governor had 
no power to appoint him mayor. This appointment was merely one of 
the long series of usurpations to which the people of Louisiana have 
been compelled to submit; and it was in flagrant violation of the ex- 
press terms of the several statutes incorporating first the town and 
then the city of Monroe. 

The Legislature saw fit, by act of 1874, page seventy-five, to amend 
section five of the act of 1871 so as to authorize the Governor to fill the 
vacancies which the act of 1871 required to be filled by election; but 
this act of 1874, of course, had no retroactive effect; and it could neither 
legalize nor excuse the unwarranted assumption of power by which the 
inhabitants of Monroe were deprived of their chartered right and fran- 
chise of electing their mayor; and were compelled to accept for that 
responsible office a colored adventurer from the State of Ohio, who, ac- 
cording to his own testimony, had been in the parish of Ouachita but 
five months and was less than twenty-three years of age at the date of 
his commission. 


This question has been pressed upon us, and we have felt compelled 
to notice in some way the wrong to which the people of Monroe were 
subjected by this appointment in violation of the organic law of the 


city, the act of incorporation. But Hamlet was mayor in fact; no other 
person claimed the office; and his commission gave him ua color of title. 
We think that the authority of one who assumes the powers and func- 
tions of an office, under a commission appointing him to that office, can 
not be questioéned, judicially, otherwise than in a direct proceeding to 
oust him. 

Second—The act of 1871, page 238, section eight, gave to “the mayor 
and city council of Monroe” perpetual succession, with authority to sue 
and be sued under the title of “the mayor and city council of Monroe.” 
This suit was brought in the name of “the mayor and city council of 
Monroe,” and the mayor and councilmen are mentioned by name, with- 
out necessity. This may be rejected as surplusage. It was the suit of 
the corporation by its corporate name; and it continues to be the suit of 
the corporation, without regard to any changes that may have since oc- 
curred in the personnel of the municipal officers. 

Third—The answer of the defendant requires us to decide whether the 
corporation had the power to establish a fire district and to prohibit the 
erection of wooden buildings within that district. 

On the sixth of October, 1870, the ordinance No. 19 was adopted, by 
which it was declared that none but fire-proof buildings should be 
erected within certain defined limits. At that time no express authority 
had been granted to the corporation to enact any such ordinance, and 
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it was not expressly granted until 1871. There has been great diversity 
of opinion as to the power of municipal corporations to restrict the 
right of property, by forbidding the owner to put up such buildings as 
he may choose, that is, of such materials as his taste or convenience 
may induce him to prefer; but we have no hesitation in saying that 
such regulations, applicable to cities and towns compactly built, fall 
within the police power of municipal corporations; and the maxim sic 
utere tuo ut alienum non ledas forbids the owner so to use his property 
as to imperil that of his neighbors, or to endanger their lives or their 
health. We think a municipal corporation might, without a special 
legislative grant of power to that effect, prohibit the erection of works 
and factories, and the pursuit of industries within the corporate limits, 
which would be injurious to the public health and destructive of the 
comfort of the inhabitants, by subjecting them, in the crowded streets, 
to nauseous smells and sickening odors; and the right to prohibit the 
erection of structures of wood and other combustible materials in the 
compactly-built parts of a city or town, by which the property of the 
other inhabitants would be subjected to constant risk of fire, falls within 
the same general police powers, and exists and must exist, ex necessitate, 
without special legislative authority. 

By the act of 1871 the Legislature specially granted certain enumer- 
ated powers to the mayor and city council of Monroe, among others the 
power “ to determine in what part of the city wooden buildings should 
not be allowed to be erected.” P. 240, sec. nine. 

On the thirty-first of December, 1871, a fire occurred by which the 
greater part of the business houses, the most valuable buildings in 
Monroe, were destroyed. On the third of January, 1872, the mayor and 
council met, and in accordance with the wishes of the inhabitants, as 
expressed at a mass-meeting of the day before, passed an ordinance, 
No. 56, by which the ordinance No. 19, of the sixth of October, 1870, 
was suspended as to its operation and effect until the first of Novem- 
ber, 1873; and all persons desiring to erect temporary wooden buildings 
within the burnt district were permitted to do so; the buildings not to 
exceed the cost and value of one thousand dollars, the owners to give 
bond in the penal sum of five hundred dollars in favor of the mayor 
and city council to remove such buildings on or before the first of No- 
vember, 1873. 

We attach no importance to mass-meetings as a sanction or source of 
legislative power, whether State or municipal; but the action of the 
citizens and the proceedings of the municipal government may serve to 
show the popular opinion that the ordinance No. 19 was a proper and 
legitimate restriction of the right of property, which they did not desire 
to abrogate, but simply wished to have suspended in view of the neces- 
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sity of supplying by temporary structures the buildings destroyed by 
fire; and the ordinance No. 56 was, in effect, a re-enactment of ordinance 
No. 19, with a postponement of its operation until a fixed date at which 
it should be enforced. 

On the twentieth of October, 1873, the mayor and city council passed 
an ordinance authorizing the removal by the police force of the tempo- 
rary wooden structures thus erected in the burnt district, and also re- 
quiring the city attorney to bring suits to compel the removal. This 
ordinance also authorized the city attorney to grant a stay of execution 
until August, 1874, in favor of such persons as might confess judgment 
in these suits. 

We think this was in every respect. proper; and we do not appreciate 
the argument of defendant’s counsel that this was a partial law and not 
uniform in its operation. All who might choose to confess judgment would 
have a stay of execution until August, 1874; and those who might choose 
to litigate, and to compel the corporation to establish its right and enforce 
its authority by suit, could not complain of the terms granted to those 
who confessed at once that right and authority. 

Defendant was bound by the ordinance to remove his structure on or 
before the first of November, 1873. This suit was brought on the twen- 
ty-fourth of February, 1874, and by the suspensive appeal taken by the 
defendant he has prevented the execution of the judgment against him 
for nearly three years beyond the term granted to those who confessed 
judgment. 

Defendant having refused to remove his wooden building, erected un- 
der ordinance ‘No. 56, of the third of January, 1872, nothing was left to 
the corporation but to enforee the removal by suit, which was brought 
more than three months after the expiration of the delay granted by 
the ordinance. 

The judgment of the court below was in favor of plaintiff and in ac- 
cordance with the prayer of the petition; and it was affirmed by our 
predecessors. We concur in their conclusions, and shall not disturb their 
decree. 

The judgment appealed from is therefore affirmed with ccsts. 


42 
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STATE EX REL. H. W. KNEELAND Vs. THE CITY OF SHREVEPORT. 


A mandamus will not lie to compel the mayor of a city to perform a duty which be- 
longs solely to its common council. . 

The service of the writ of mandamus must be on the special officer, or officers of 
the municipal corporation, who are legally required to do the thing demanded. 
PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Looney, J. 

Land & Taylor, for relator and appellee. 

T. Alexander, City Attorney, for defendant. 

The opinion of the court was delivered by 

DeBuanc, J. On the twenty-first of August, 1872, plaintiff sold, to the 
city of Shreveport, three lots of ground, with the improvements thereon. 
That purchase was made under an ordinance adopted by the council and 
approved by the inhabitants of that city, at an election held to ascertain 
their will in regard to the intended acquisition. The price of that sale 
constitutes a debt, which, now, can not be successfully contested by the 
council. That is admitted. 

As a corporation, that city is nearly insolvent. The assessed value of 
the property of its inhabitants is of a little more than two millions of 
dollars, its liabilities exceed two hundred thousand dollars. Including 

‘the interest on its outstanding bonds, the detailed estimate of its expend- 
itures for 1877 is within a fraction of forty-seven thousand dollars. Ex- 
clusive of interest and costs, the judgments already rendered against it 
amount to more than fifty thousand dollars. 

To its creditors and its inhabitants, the financial condition of Shreve- 
port ought to be a just cause of anxiety and alarm, and they should have 
realized that there are circumstances and situations, in presence of which 
the law itself and the decrees of courts are powerless, and which they 
can not change. The debtors should not attempt to conceal to them- 
selves the sacrifices, the losses, the troubles which a judgment may en- 
tail upon them; the creditors should not forget that many a writ has 
been returned unsatisfied, and lay in many a file, silent witness of a bar- 
ren effort to recover a claim. 

In this case, what is the parties’ attitude? What is demanded and 
what denied? The creditor stands before us, with a judgment in his 
hand, and prays that a mandamus issue commanding the payment of 
that judgment. The debtor answers, I acknowledge your claim, but my 
treasury is empty, and, under the law, I can only impose and collect an 
amount of taxes indispensable to my existence as a corporation. 

Under the judgment, the rights of plaintiff are fixed, irrevocable, un- 
disputed. How shall his judgment be executed? How shall his rights 
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be enforced? So far as concerns the validity of the claim, it is evident 
we can not look behind the judgment; but, as it does not provide for its 
own execution, it is as evident, to supply that omission, we must refer to 
the parties’ contract, to the ordinance which authorized that contract. 

The ordinance which relates to the mode of payment of plaintiff's 
claim, is as follows: 

“ Be it further ordained that, in order to carry out the provisions of 
this ordinance, city bonds—such as are authorized by the city charter, be 
issued and negotiated for the purchase of said property. 

“Be it further ordained that a tax for such amount as may be neces- 
sary, be levied annually, on all property of every kind in Shreveport, in 
order to pay the interest on said bonds, and to provide a sinking fund 
for their redemption.” 

By the charter, the common council was empowered to issue “ bonds 
of the city, running forty years, with interest coupons attached, and 
bearing interest at the rate of, and not exceeeding ten per cent, ete.” 
These are the bonds alluded to in the ordinance which authorized the 
purchase by the city of the lots of ground belonging to plaintiff. That 
ordinance and the section of the charter which empowered the council 
to issue the forty-years bonds, are inseparable from, and constitute an 
important part of the contract of the twenty-first of August, 1872. 

Under that contract, how did the taxpayers of Shreveport bind them- 
selves to pay to plaintiff the price of his property? By the negotiation 
and with the proceeds of the forty-years bonds. The price of the sale 
was six thousand dollars, one-half of which was paid by draft, on the 
day the act of sale was passed; the balance is represented by two notes 
of each fifteen hundred dollars, due one in sixty, the other in ninety 
days from their date, with interest. These terms do not appear to be 
those of the ordinance of the twenty-sixth of June, and, nevertheless, 
that ordinance is specially referred to in the act of sale, as the instru- 
ment from which the mayor derived the authority to represent the city 
in said act. 

We entertain no doubt that plaintiff was aware of the nature and ex- 
tent of the authority delegated under and by the ordinance, and he could 
not, legally, even with the consent of the mayor and council, have 
changed the mode of payment previously fixed between him and the tax- 
payers of Shreveport. The relator was to be paid with the proceeds of 
bonds, and as soon as those proceeds would be realized. 

As then contemplated, have the bonds been issued? If they have, 
were they negotiated? If negotiated, what proceeds Were realized and - 
how were they applied? The time within which the price of the prop- 
erty was to be paid has certainly arrived, and it was for the city to show 
what became of the means provided for the payment of the stipulated 
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price. An appropriation was made to settle for the interest on bonds, 
but on what bonds? We are left to infer. 

Defendant pleads that the relator’s action is premature. that plea 
ean not prevail. To sustain it, we would have to disregard the parties’ 
intention, their contract, and the facts disclosed on the trial. At the date 
of the sale, neither the vendor nor the vendee’s agent thought, and much 
less did they agree, that the payment of the price fixed between them, 
could have been postponed until 1877. In their estimation, the term of 
the promised payment was the space of time required to prepare and 
negotiate the bonds. 

That term was fixed at ninety days from the date of the sale. That 
delay has long since expired. The draft representing the cash payment 
of three thousand dollars, acknowledged by plaintiff in the act of trans- 
fer, was protested and returned to him, and, of the price stipulated, he 
has received but the proceeds of the seizure and sale of his property. 
The balance he has demanded in vain. The sheriff’s return on the last 
execution issued on Kneeland’s judgment clearly indicates that another 
demand, another execution would be as barren, as useless as the first. 

Is he entitled to the writ of mandamus ? 

His counsel contends that, now, there is no limitation to the city’s 
power of taxation to pay its debts; that the law of 1874 contained an ex- 
press amendment of section eleven of the act of 1871, which fixed at one 
and three quarters per cent the rate of taxation in the city of Shreve- 
port. That the law of 1874 was repealed by an act of 1876, and that, un- 
der the present legislation, the council can levy a tax equal to the in- 
debtedness of the city. 

The act of 1874 did not repeal the act of 1871, The sixteenth section 
of the first of said acts reads as follows: “ And it is furthermore enacted 

that wherein any provision of section eight of act No. 98 of 1871, to the 
' contrary notwithstanding, which is hereby repealed, so far as it may con- 
flict with the provisions of this act.” The seventeenth section provides 
* that all laws or parts of laws in conflict with this act be and the same 
are hereby repealed, so far as they are in conflict.” 

Section eight of the act of 1871 fixes the date when the administrators 
of the city departments shall make their report, what salary they shall 
receive, when their offices shall be opened for the transaction of business. 
Section thirteen of the act of 1874, far from repealing, re-affirms section 
eleven of the act of 1871, which limits the rate of taxation to one and 
three quarters per cent; it reads thus: “That the city council, after the 
adoption of the estimate in accordance with section eleven of the act of 
1871, shall proceed to levy the annual tax, etc.” 

The fourteenth section of the act of 1874 declares not applicable to the 
city of Shreveport the general law of the State limiting the power of 
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taxation by towns, parishes and corporations. The main object of that 
law was to authorize and empower the council to levy an additional tax, 
for the purpose of defraying the police expenses of 1874; but it did not 
remove the limitation to the rate of taxation. 

Plaintiff sold his property to the city of Shreveport, with the full 
knowledge that; under its charter, the rate of taxation which it could not 
exceed, was one dollar and seventy-five cents on every hundred dollars 
of the valuation of the property of its inhabitants. He knew that bonds 
Were to be issued and negotiated to pay him, and should have foreseen 
that, if the bonds were not discounted, or their proceeds misapplied, his 
only recourse would be against that fraction of the tax levied at the 
aforesaid rate to pay the debts of the city. 

He conceives that we may amend the judgment of the lower court and 
order the levy of a special tax to satisfy the whole of his claim. As 
against an ordinary debtor, and under a proper contract, his demand 
would not be extravagant or unjust; but, as against a corporation and 
under the express and tacit stipulations of his contract, that demand can 
not be allowed. The charter limitation is neither directly nor impliedly 
repealed by the special authority to buy for, and bind the municipality 
for the purchase price, unless the intention to ignore and exceed the lim- 
itation be clearly expressed in an ordinance, and that ordinance submitted 
to and ratified by the taxpayers. 

In this case, the vendor was to be paid from the proceeds of bonds; 
but, as to the taxpayers, their obligation was that the bonds, from the 
negotiation of, which the price of the sale was to come, would be re- 
deemed and satisfied by them in but one way: by taxation, and under 
the limitation, then or to be hereafter fixed in and by the charter. That 
price, as to the vendor, was to be made in not more than ninety days; 
the term of the taxpayers’ obligation was and remains the term stipu- 
lated for the redemption of their bonds. 

Conceding, says defendant’s counsel, that the city has not already ex- 
hausted its powers of taxation, then the issue is here directly presented 
and broadly made, that, there is no law of this State under which an or- 
dinary judgment creditor of a municipal corporation can compel, by 
mandamus, or otherwise, the municipal authorities to levy and collect a 
special tax to pay his judgment. 

Were it so, when positive law is silent, an appeal must be made to 
natural law and reason; but it is not so. “When the créditor’s claim is 
reduced to judgment, the duty to provide for its payment becomes per- 
fect, and if it can be paid in no other way, it must be done by the levy 
and collection of a tax for that purpose, and this duty will be enforced by 
mandamus.” Dillon on Corp., p. 780, and note to p. 776; C. P. 830. 

“The power of municipal corporations to make contracts and to create 
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liabilities has been already considered, and this authority imposes the 
duty of providing for the payment of those liabilities in the special mode 
prescribed by law; and if no such mode is prescribed, then by the levy 
and collection of taxes under the provisions of the charter or other leg- 
islative act. Whether the duty to provide for the payment of the liabili- 
ties of the corporation be specially enjoined, or whether it results from 
the general powers and nature of the corporation, it may, in all proper 
cases, be enforced by mandamus.” Dillon on Corp., No. 685 and note. 

Is this a proper case? It is, but not to the extent claimed by plaintiff. 
In the detailed estimate of the city’s liabilities, his judgment is not in- 
cluded. In the detailed estimate of appropriations, the existence of his 
judgment is again and willfully omitted. This is wrong. His rights are 
fixed by a decree, and he should have been classed as one of the ac- 
knowledged creditors of the city. As such, he is entitled to and should 
be allowed a proportionate share in any and every surplus of funds 
which may remain in the treasury, after payment of the expenditures in- 
dispensable to the government of the city. 

Plaintiff's remedy is by mandamus, but to whom should the writ be 
directed? Isittothe mayor? He has no power to levy or order the 
levy of any taxes; that power, by the charter, is vested in exclusively, 
the city council. The mayor alone is before us; not a member of the 
council has been cited. To grant the writ against the mayor, to com- 
mand him to fulfill a duty not attached .to his office, and expressly at- 
tached to the council’s office, would be to command a violation of the 
law. Acts of 1871, p. 222, sections ten and eleven; R. C. C. 438; C. P. 119, 
112. 

In suits against the corporation of cities, the services of the citation 
must be made on the mayor, or any officer exercising similar functions; 
but the mandamus can be addressed to only those who have failed or 
refused to perform a duty, and who alone can comply with the order of 
the court. C. P. 834. 

“Tf a joint act is to be performed by two or more, the writ must be 
directed to all.” “In some cases, there is an option to direct the writ 
either to that part of the corporation which has the power to execute it, 
and on which alone that particular duty rests, or to the whole corpora- 
tion by its corporate name or title. 

“ The writ, as we have seen, must be directed to those who are to exe- 
cute it, or do the thing required, and it must be delivered to, or served 
upon those who are to make the return. Whether the writ be directed 
to the corporation or the council, the service ought to be made upon the 
officers who, under the law, have the power to do the act commanded, 
and against whom an attachment may issue to enforce obedience.” Dil- 
lon on Corp., No. 699, 703, 704. 
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Whatever may be the rights of the plaintiff, the parties against whom 
alone they may’be exercised and enforced are not before us. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be and it is hereby annulled, avoided and reversed. It 
is further ordered, adjudged and decreed that plaintiffs action be and it 
is hereby dismissed as in case of nonsuit, and at his costs in both courts. 
Rehearing refused. 


No. 751. 
W. W. BENNETT vs. J. W. FULLER. 


After the dissolution of the community, the husband, as its former head, has no 
power to sell, and can convey title to no greater part of the community prop- 
erty than his undivided half-interest in it. 

An agreement to sell property for a certain price, on a certain future day, and con- 
vey a clear title to it, is not a sale, but a promise to sell; and if the one who so 
promises fails to fulfill his agreement, he releases the other party to the agree- 
ment, and becomes liable for whatever damages his breach of compact has 
caused the latter. 

The tender by one party to a commutative contract to perform his part of it, made 
long after the time fixed for its performance, is too late to put the other party 
in default. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 

tA. Looney, J. 

Nutt & Leonard, for plaintiff and appellee. 

Hicks & Hicks, for defendant. 

The opinion of the court was delivered by 

DeEBtanc, J. In November, 1872, plaintiff and defendant entered into 
the following agreement: 

“The undersigned, J. W. Fuller, of Caddo parish, and W. W. Bennett, 
of Claiborne parish, Louisiana, have this day agreed as follows: Said 
Fuller agrees to sell to said Bennett and convey by formal title, free from 
all incumbrances, the dwelling, out-buildings, and improvements, and 
the grounds whereon they are situated, known as the Graham Place, on 
Fairfield Avenue Railroad, in the city of Shreveport, fronting upon the 
avenue and railroad one hundred feet and running back to the east end 
of said property, of same width perpendicularly to the back line, for 
which said Bennett agrees to pay on the first of January, 1873, four 
thousand dollars, on execution of the title. 

“ (Signed) J. W. FULLER, 
W. W. BENNETT.” 

To what, by this agreement, was defendant bound? To convey to 

plaintiff, free from all incumbrances, a lot of ground and the improve- 
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ments thereon. When was said property to be so conveyed? On the 
first of January, 1873. * 

These were the obligations of defendant’s contract. What were those 
of plaintiff? 

To accept and complete the promised sale, and to pay to defendant, 
on the first of January, 1873, four thousand dollars, the price stipulated 
between them. ; 

Thus, as to both parties, the term fixed for the performance of their 
contract was the first of January, 1873. 

On that day J. W. Fuller was to execute and tender to W. W. Bennett 
a title free from all incumbrances. Did he comply with his obligation ? 

On the same day W. W. Bennett was to pay to J. W. Fuller four thou- 
sand dollars. Did he pay, and, if he did not, why ? 

On the first of January, 1873, no title was executed by defendant, no 
title was tendered by him to plaintiff. He only offered to give what he 
considered as a good one, and to warrant its validity by personal secu- 
rity. 

This did not amount to a compliance with his obligation. Could he, 
then, have complied with it, and can he now do so? 

On the first of January, 1873, there was,. and there is now, on the 
property hereinbefore described, in favor of one Lester, a conventional 
mortgage amounting, in principal, to $5637 20; and then, as now, the 
minor, Mary &. Buckner, was and continues to be, by inheritance from 
her mother, the owner of one undivided half of said property. 

That mortgage and that adverse title, were the causes, the obstacles, 
which prevented defendant from complying with his obligation. He 
could not and did not, on the first of January, 1873, do what he had 
bound himself to do on that day. His failure to comply with his writ- 
ten promise, constitutes, in law and in fact, a violation of his con- 
tract. 

With the consent of defendant, indispensable repairs were made to 
the buildings on the lot, under the instructions and at the costs of plain- 
tiff, and this suit is brought by the latter to compel the former to reim- 
burse the amount of those costs, with legal interest. 

The district court allowed plaintiff's demand, and defendant has ap- 
pealed. 

If we had under consideration, instead of a promise to sell and to buy, 
a sale transmitting a title, or even translative of a title, the argument of 
defendant’s counsel would be unanswerable; but a conditional promise 
to sell transfers neither the property nor its possession, but only gives, 
when the condition is fulfilled, a right of action for its performance or 
for damages. 10 An. 160; 13 An. 361. 

It has been held that one who acquired from a vendor without title, 
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has just reason to fear that he shall be disquieted, and may suspend the 
payment of the price, unless, before the sale, he was informed of the 
danger of eviction. It would have been a grave iniquity to hold other- 
wise, as, here and elsewhere, the sale of property belonging to another 
is a nullity. 

We have been referred to the decision of this court in the case of 
Julia Williams and husband against J. W. Fuller, reported in the 27 An. 
p. 634, in which it was maintained that the surviving husband, as head 
of the community, may sell its property, after the death of the wife. 
This is not correct; at the dissolution of the marriage the effects com- 
posing the community of gains, are divided into two equal portions, be- 
tween the husband and the wife, or between their heirs. R. C. C. 2406. 

In the case of Broussard vs. Bernard et al. this court said: “That a 
community of acquests and gains, as such, continues after the death of 
one of the partners, with all the legal effects resulting from such a rela- 
tion, with authority in the husband, if he should survive, to be still 
regarded as the head of the community, with power to bind the common 
property by his contracts, and to alienate it without, restraint, is a prop- 
osition so repugnant to all our notions of a community, and so subver- 
sive of first principles, that it can not be for a moment admitted. Each 
party is seized of one undivided half of the property composing the 
mass, and the surviving party can not validly alienate the share not be- 
longing to him.” 7 L. R. 222. 

In the case of German vs. Gay, this court reaffirmed the plain and 
indisputable doctrine previously ¢sserted: “The pretensions of the hus- 
band rest upon the supposition, that he has in law a right to settle and 
liquidate the community, and that the rights of the wife depend upon 
such settlement and liquidation, which must be done by and with him 
alone. If from this he infers that he can sell any of the property, com- 
posing the mass of gains of the community, we know not on what law 
he bases such a pretension. His authorit~, as head of the community, 
ceases on the dissolution of the marriage. The right of the heirs of the 
deceased then attaches,” etc. 9 L. R. 584; 1 R. R. 149,378; 10 R. R. 18; 3 
An. 562. 

Heirs, we admit, should not be permitted to enrich themselves, at the 
expense of those whose money has or may have contributed to the pay- 
ment of debts for which they were partly liable. This, for more than 
thirty years, has been again and again decided by this court. 

In the case of Calvit et al. vs. Mulhollon et al, it said: “ Where plain- 
tiffs claim, as heirs of their mother, one half of certain community 
property sold by the husband after the death of the wife, and the ven- 
dee proves that the price of the property was applied to the payment of 
the debts of the community, he will be entitled to the reimbursement of 
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the amount so paid for its benefit, in proportion to plaintiffs’ interest in 
the community.” 12 R. R. p. 266. 

Thé decision rendered by our predecessors and reported in the twen- 
ty-seventh Annual is based, not only on the ground that the husband 
may sell community property, after the death of his wife, but on the 
additional ground that, under such a sale, the purchaser has no right to 
suspend the payment of the price and rescind the cortract, unless actu- 
ally disturbed in his possession or threatened with eviction. In that 
construction of the law we do not concur. Where there is no title, 
there ever was, there is, there hangs a perpetual danger of eviction. 

When to one’s possession, instead of a presumption of ownership, 
there is linked the confessed certainty that you are not the owner; that, 
when transferred by him, the transferred title was not in the vendor, 
but that it was and still is in another, a different person, what, as to 
such a vendee, is the value of his possession? Under those circum- 
stances, can the mind be bent to the extravagant credulity, that he has 
no just reason to fear that he shall be disquieted? Would he be so im- 
prudent as to build a home on land held and detained under such a 
transfer? If he did, he or his children, after him, might well expect to 
be expelled from that home. 

In 1829, this court was called upon to determine a controversy, which, 
in only one aspect, differs from this one; it had to consider the effects, 
not of a promise of sale, but of a sale. The facts are thus stated by 
Mr. Justice Porter: “The property was purchased by the husband dur- 
ing the life of his wife, and made, of course, a part of the community 
estate. After her death, he sold it as belonging to himself. The plain- 
tiff insists the one half was owned by the minor children, and the sale 
by their father, without the formalities of law, did not transfer their 
title.” 

“We think the buyer has just reason to fear being disquieted, when he 
has acquired by a defective title, which does not vest in him a legal right 
to the property purchased, and that when the title is clearly defective’ 
he has nothing to do with the considerations that may or may not in- 
duce others tosue him. No man would wish to acquire property, or hold 
it under such contingencies. It is sufficient for the buyer to claim the 
protection of the law, that he holds at the will of others. It was urged 
that the vendor was insolvent at the death of his wife, and that the chil- 
dren could not hereafter claim the land without becoming responsible 
for their mother’s share of the debts. Admitting this to be true, who can 
tell what value the property may acquire before the time of prescription 
will run against the children?” 7 N.S. 94, 95. 

Defendant’s counsel contends that plaintiff has accepted delivery, and 
should be considered as in possession of the premises. This assertion 
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contradicts the contract. Title, delivery, and possession were to be given 
at the date fixed in the contract, and that was the first of January, 
1873. 

Plaintiff was allowed to enter the premises before that date and to take 
only the possession required to make, or cause to be made the repairs 
which he thought necessary; but he did not move on the place a single 
article of his furniture, he did not occupy for a day, a moment, any part 
of the residence. That possession was limited to a specified purpose, 
and resulted, not from any clause of the contract, but from the consent 
of defendant. It lasted until the first of January. 

The counsel argue that plaintiff has made no tender of the property, 
and that, without it, the contract can not be rescinded. There no longer 
remains a contract to rescind; that which existed between the parties ex- 
pired on the day it was violated, and plaintiff could not have been 
expected or compelled to return to defendant that which, legally, never 
was out of defendant’s possession. 

His counsel invoke a reasonable presumption; they remind us that 
Mrs. Buckner married and died during the war; that the husband was 
rich, the wife poor, and that it is difficult to conclude that the price of 
the property, twelve thousand five hundred dollars, was acquired dur- 
ing the marriage. There is a higher presumption than that invoked by 
them. In the sale to Buckner, there is no mention that he bought for 
him alone and with his own funds; he bought during the marriage, and 
the acquired title passed to the community. 

In deference to counsel, we have carefully examined every authority, 
every proposition on which they have rested a hope and built their ex- 
pectations. We now return to the parties, to their contract, their 
mutual obligations, their written promises, and, by the light of their ex- 
pressed intentions, we will construe and enforce their contract. 

It was violated; of this there is no doubt. By whom was it violated ? 
Plaintiff charges that it was by defendant; defendant charges that it was 
by plaintiff. Whois wrong, and who is right ? 

In the document by which their agreement is evidenced, we read: 
“ Said Fuller agrees to sell to said Bennett, and convey by formal title, free 
From all incumbrances,” the lot and buildings. That document was not 
itself the intended sale, the formal title therein referred to; otherwise, 
how explain that declaration: “JZ agree to sell, to convey by formal title ?” 
Would he have bound himself to do what was already done, to give 
what he had already given? That can not be; that construction can 
not be imprisoned in that declaration. 

There was to be a sale, the title was to be transferred; that was to be 
done; the agreement was not self-acting; there was to be another, a 
second act, to carry the first into execution. The first contract contained 
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two conditional obligations: one to sell, the other to buy. When was 
the second act to be passed, the obligation to be executed? On the first 
of January, 1873. 

On that day, Bennett went to Fuller, asked him for the promised title, 
a title free from all incumbrances; on that day Fuller had but a fraction 
of that title, and that fraction was subject to a mortgage in favor of Les- 
ter, amounting, without the stipulated interest, to more than fifty-six 
hundred dollars, more than the price fixed by himself for the whole of 
the property he had bound himself to transfer free from all incum- 
brances. , 

The tender of the price by plaintiff was irregular, but useless; the first 
obligation to be executed was that of defendant. Unless the latter pre- 
sented such a title as had been agreed upon between them, no price was 
due, none had to be offered by Bennett. On the seventh of May, 1877, 
Fuller tendered him, in open court, an act translative of the property 
herein referred to, with the written consent of Lester that he would re- 
lease his mortgage on said property, if the price fixed in the promise of 
sale, four thousand dollars, were paid in court for his own use and 
benefit. 

It was too late; more than four years had elapsed since the day fixed 
for the execution of the title, and the land was still mortgaged; but had 
said mortgage been erased on the first of January, 1873, that fact alone 
would have been insufficient to bind the plaintiff. Fuller could not then, 
nor can he now, transfer what he and Bennett know to belong to the 
minor Buckner. 

Fuller offered to give security to protect Bennett against the danger 
of the apprehended eviction. This Bennett refused. It was his right. 
Fuller was to be, but was not a vendor, and he could not compel one who 
had not accepted an intended sale, to accept any security, as a protection 
against the troubles, the disturbance, the losses invariably entailed by 
the acceptance of a defective title, or of one which has no existence. 

This was not one of the conditions of their contract; and, as n> con- 
dition of that contract was repugnant to law, it became the law of the 
parties. Reduced to its true proportions, what was the agreement? I 
bind myself, said Fuller to Bennett, to give you, on the first of Janu- 
ary, a title free from all incumbrances. If you do, answered Ben- 
nett, I shall, on the same day, accept your title, and then pay you four 
thousand dollars. 

The promised title was not, could not have been given at the date 
agreed upon, and the violated promise did not grow into a contract of 
sale. 

From November, 1872, to the first of January, with Fuller’s consent, 
Bennett, relying on the performance of Fuller’s obligation, improved 
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and repaired the uninhabitable premises which he was to buy. He 
claims, from defendant, not a cent more than he disbursed, and, as those 
improvements and repairs remain to Fuller and have enhanced the value 
of his property, he is undoubtedly liable to Bennett for an amount equal 
to their cost. 

Plaintiff's demand is not only a strictly legal, but also a reasonable 
demand. 


It is, therefore, ordered, adjudged and decreed that the judgment ap- 
pealed from be affirmed with costs. 


Mr. Justice Egan recused himself in this case. 


No. 726. 
Succession oF H. T. CorrinGHaM. OPpPosITION OF THE Wipow. 
The preference on the proceeds of his debtor’s property, which a creditor has aec- 


quired by procuring the cancellation of a fraudulent mortgage on that prop- 
erty, is inferior in rank to the widow’s claim under the homestead law. 


— from the Probate Court, parish of Caldwell. Burry, J. 


George Wear, for Mrs. Bettie Cottingham, appellee. 

S. M. Brian, for Jules Rose & Co., appellants. 

The opinion of the court was delivered by 

DeBtanc, J: On the tenth of March 1877, the administrator of the 
succession of Thomas T. Cottingham, filed a provisional account, in 
which he acknowledges having received, for said succession, the sum of 
one thousand fifty-two dollars and fifty cents, and having paid or classed 
to be paid, as privileges, twenty-four claims, amounting, in the aggre- 
gate, to $1703 70. 

This account is opposed by the firm of Rose & Co. and by Mrs. Cot- 
tingham, the widow of the deceased. That firm have alleged and proved 
that, by its efforts and vigilance, these fraudulent acts of the said Thos. 
H. Cottingham have been annulled and revoked, and the property de- 
scribed in said acts subjected, by a decree of this court, to the payment 
of their claim against the succession of their deceased debtor. They 
now claim, by preference, the proceeds of the sale of the property which 
was effected by a conventional mortgage revoked at their suit. 

The widow complained in the lower court that, though under the pro- 
visions of the Code, her claim under the homestead law, should be paid 
in preference to all other debts, except those specially mentioned in the 
law, the administrator had classed it as the last privilege to be paid. 
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The opposition of the widow was sustained, that of Rose & Co. dis- 
missed. From the judgment of the lower court, the latter alone have 
appealed. They alone still urge their opposition to the administrator’s 
~ account, and, from the oral and printed argument of their counsel, that 
opposition is now limited to the preference allowed to the widow’s 
claim. 

The creditor has an action to annul any contract made in fraud of his 
rights. In that action, what should be the judgment of the court? That 
all the property or money fraudulently taken from the debtor’s estate, be 
applied to the payment of the claim of the successful creditor. 

The words “ taken from the debtor’s estate,” indicate that the lawgiver 
had reference to a case where there has been, apparently at least, a 
change in the possession of the, property, and when, by the creditor’s 
diligence, by the exercise of his action, the asserted contract is partly or 
absolutely canceled. R: C. C. 1970, 1977. 

By that action, a mortgage, as well as a sale, may be avoided; but a 
mortgage does not divest the title, does not change the possession, and 
though its cancellation entitles the suing creditor to a preference on the 
proceeds of the property described in the avoided contract, that prefer- 
ence does not, can not exclude any of the rights which, even if the mort- 
gage had not been annulled, would have outranked the claim secured by 
that mortgage. The revocation of a mortgage gives to the creditor, at 
whose instance it was revoked, a preference over all the other creditors, 
with whom, otherwise, he would have been on a footing of equality. 
It converts into a superior right, that which, before the revocation and 
without it, was and would have remained a concurrent right. It gives, 
it creates a priority, but does not supersede or destroy an already exist- 
ing priority. 

It has been invariably held, by this court, that the privilege conferred 
on the widow and children in necessitous circumstances is superior to 
all other privileges, except that of the vendor and those incurred in sell- 
ing the property. . 

Our Code has been revised, and, of the law which confers that extraor- 
dinary privilege, not a syllable has been changed. 

When the succession amounts to one thousand dollars, the widow may 
take, less a fraction, the whole of the succession. R. C. C. 3252; 26 An. 
166; 27 An. 560. 

The fraudulent mortgage did not, could not, affect the priority of the 
widow’s claim, and the success of the creditor’s action against it, did not 
' add to her right, did not regain, for her, an advantage which, otherwise, 
she might have lost. The rank and extent of her claim are fixed by law, 
and no mortgage, real or simulated, except the vendor’s, could or can 
change the rank, or reduce the amount of that claim. 
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In this case, and so far as concerns the revocation of the mortgage, 
the creditor’s diligence can not be rewarded. 

The law is clear, imperative, and, as our predecessors, we must apply 
the law as we find it written. The widow’s claim surpasses, in legal dig- 
nity, not only conventional mortgages, but even the privilege securing the 
payment of the expenses of the last illness and of the funeral charges. 
When, as in this instance, she takes the whole of the succession, she 
must, out of the bounty allowed her, pay these expenses and charges. 
This, on her part, is more than a duty, it is an obligation. 

By whom, generally, are such debts contracted? Is it exclusively, by 
one chained to his bed by a mortal disease? Is it by one whose lips 
are sealed and voiceless? Is it by the future, the unnamed adminis- 
trator? Who sends for the physician? Who orders the coffin? For 
those debts, by whomsoever they may be contracted, the wife and the 
children are liable. Otherwise, many a parent and husband would die 
for want of proper assistance, and a few might have to be buried with- 
out a coffin. 

In this case, it would be a strange .injustice to compel the adminis- 
trator, who has paid some debts contracted by the wife, or for which she 
alone is liable, to deliver to that wife the entire succession of the hus- 
band, without deducting therefrom what he has paid for her. 

When the husband is alive and has no property, no means, the wife is 
bound to provide for the household expenses; when he departs this life, 
and she takes all that he leaves, she is, morally and legally, bound to 
pay for the last services rendered by their physician, the clothes in 
which he was buried, his coffin and his grave. 

There is no error in the decree of the lower court, and that decree is 
hereby affirmed; the costs of the appeal to be paid by Rose & Co. 


Marr, J. I content myself now with simply concurring in the decree 
of the court, reserving the right to assign my reasons separately here- 
after, if I think proper to do so. 


DISSENTING OPINION. 


ManninG, C.J. I cannot assent to the doctrine that the widow’s por- 
tion under the act of 1852 ranks the burial expenses, and those for set- 
tling the succession, nor am I aware that it has been thus invariably 
held by this court. 

The question was first presented in Foulkes’ succession, 12 Annual, 
537. when the court held the contrary doctrine. The language then used 
was—* our construction of this law is, that the destitute widow’s portion 
primes all privileges created previous to the death of the party and sub- 
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sequently to the passage of the act of 1852, except that of a vendor, but 
that it yields to funeral expenses, the expenses of last illness, and law 
charges growing out of the administration and settlement of the suc- 
cession.” A dissenting opinion was read in that case in which it was 
argued that by the terms of the act of 1852, the widow’s portion must 
rank everything but the vendor’s privilege and the expenses of selling 
the property, but it was an argument against the decision of the court. 

In Bouvet’s case 25 Annual, 431. the point before the court was, 
whether the widow’s portion should prevail against the lessor’s privi- 
lege, and in Cooley’s case, 26 Annual, 166. it was whether the minor’s 
portion under same act of 1852 primed that of the vendor of movables, 
and these decisions are authority on those points alone. All else is obiter 
dicta. In Rawls’ ease, 27 Annual, 560. it does not appear, nor can it be 
reasonably inferred from the language of the court, that the contest 
there was between the widow for her portion, and the funeral expenses 
and necessary law charges, but the doctrine is announced, and much too 
broadly, that the portion of the widow under the act of 1852 is superior 
to all other privileges, except those of the vendor and those to secure 
the payment of expenses in selling the property. 

So far then from this court uniformly holding this doctrine, the Re- 
ports shew that it has never been held until the last published volume, 


if we may indeed so interpret that decision. I prefer to follow the dic- 


tum in the 14th Annual. 

So far as I can perceive from the reports of the decisions, the question 
of rank between the widow and the succession privileges, necessarily 
created after the death of the decedent, has never been broadly pre- 
sented since the Foulkes case until now. This case presents it squarely. 
The assets of the succession are one thousand and fifty-two dollars. 
The widow claims nearly all of it. The administrator had the dead man 
buried, paid for his grave, for decent apparel in which to bury him, paid 
the court charges and law expenses, confessedly necessary to properly 
and legally settle the succession, and presented his account with proper 
vouchers. He is entitled to the credits which he claims for payment of 
these items. Frequent decision of this question, contrary to so equit- 
able a judgment as that, and a long and unquestioned construction of 
the statute in accordance with it, in cases where the question was 
directly involved, might induce me to adopt such construction, in defer- 
ence to the principle stare decisis, which all courts recognize as a salu- 
tary rule. But I do not discover that the point was ever presented 
except in the Foulkes case and in the present, and I think the decision 
here should follow the decision in that case. And I prefer to rest the 
judgment upon that ground, rather than upon the one adopted by my 
brethren. 
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No. 7438. 
J. D. Witson vs. City oF SHREVEPORT. 


The officers of a municipal corporation can not create obligations binding on the 
corporation, unless their power to do so is express; or necessarily, or rationally 
implied by the powers that arg expressly granted to them in the charter of the 
corporation, or is essential to the objects for which the corporation was created. 

The power granted by the charter of a corporation to give such bonds as might be 
necessary in the conduct of its litigation, or in the current administration of its 
affairs, does not authorize the issue of bonds for raising money. 

A negotiable form will not impart validity, even inthe hands of a bona fide bolder 
for value, of an obligation +f a corporation which it had not power to contract. 

The officers of a municipal corporation can create no debt against the corporation, 
unless the ordinance creating the debt imposes a tax for its extinguishment. 
PPEAI from the Tenth Judicial District Court, parish of Caddo. 

Looney, J. 

Land & Taylor, for plaintiff and appellee. 

T. Alexander, City Attorney, for defendant. 

The opinion of the court was delivered by 

Marr, J. Plaintiff seeks to recover of the city of Shreveport thirty- 
five hundred dollars, on seven bonds for five hundred dollars each, 
dated the first of, September, 1866. He alleges that these bonds were 
issued to R. D. Sale, in part payment for stock in the Shreveport Gas- 
Light Company purchased by the city; and that he acquired them of 
Sale, in good faith, for’a valuable consideration, before maturity. 

The city answers that these bonds were issued without authority, and 
that, having been issued illegally, they are absolutely null and void. 

There was judgment in favor of plaintiff for the amount sued for, with 
interest from the first of September, 1876. The city appealed; and 
plaintiff, in answer to the appeal, prays that the judgment be so amend- 
ed as to order the amount to be paid by preference out of the revenues 
derived from taxation, according to the tenor of the bonds and as 
prayed for in his petition. 

By ordinance of the third of July, 1866, the city government provided 
for the issue of one hundred and fifty thousand dollars in bonds, to be 
of five hundred dollars each, one hundred redeemable in five years, one 
hundred in ten years, and one hundred in fifteen years, bearing interest 
at eight per cent, payable annually, to be transferable by indorsement; 
none of said bonds to be sold for less than ninety cents on the dollar. 

The second section provided for the extinguishment of these bonds, 
by setting apart ten thousand dollars each year, of the revennes de- , 
rived from the wharf, to constitute a sinking fund. 

On the ninth of July this ordinance was so amended as to set aside 
ten thousand dollars annually, from the annual taxes of the city, in lieu 
of the same amount set aside from the wharfage fund. 

43 
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On the eleventh of August an ordinance was passed providing that 

thirteen thousand dollars of the city bonds, one half or more to run for 

_ five years and the balance to run for ten years, be appropriated, to- 

gether with $825 in city change, for the purchase of $12,500 of stock in 

the Shreveport Gas-Light Company, the bonds to be paid out at ninety 

. cents on the dollar, the change notes at par; and a committee was ap- 
pointed to make the purchase. ‘ 

By a memorandum furnished by a clerk of the administrator of ac- 
counts it appears that thirteen of these bonds, Nos. 68 to 80 inclusive, 
having ten years to run, were issued on the first of September, 1866, to 
R. D. Sale, secretary of the Shreveport. Gas-Light Company, of which 
Nos. 75, 76, 77, 78, and 80 were retired, when or how it is not shown, 
leaving “afloat,” in the language of the memorandum, Nos. 68 to 74 in- 
clusive and No. 79. The seven held by plaintiff, and sued on, are Nos. 
68 to 74 inclusive. 

The only testimonial proof is that of Leonard, who was city controller 
on the first of September, 1866; and he says these bonds were a part of 
@ series issued by the city in payment of stock purchased in the Gas- 
Light Company. 

The bond copied in the transcript, which differs from the others only 
in the number, certifies that the mayor and trustees are indebted to R. 
D. Sale or bearer in the sum of five hundred dollars, payable at the 
controller’s office, which sum the mayor and trustees promise to pay to 
Sale or bearer, “ten years from the date of this bond;” and also to pay 
interest annually from date, at eight per cent. “ For faithful payment 
of this bond the city has pledged all the revenues derived from the tax- 
ation of real estate and personal property within the city.” Dated the 
first of September, 1866, signed by the mayor and controller, and coun- 
tersigned by the committee on finance. 

The only question to be solved is as to the validity of these bonds as 
obligations of the city of Shreveport; whether the municipal govern- 
ment had legal power and authority to bind the corporation by these 
instruments. 

Dillon on Municipal Corporations, chapter v., p. 173, sec. 55, says: “ It 
is a general and undisputed proposition of law that a municipal corpo- 
ration possesses and can exercise the following powers, and no others: 
First, those granted in express words; second, those necessarily or fairly 
implied in or incident to the powers expressly granted; third, those 
essential to the declared objects and purposes of the corpora-ion—not 
simply convenient, but indispensable.” 

This is so manifestly true that we shall not cite authorities in support 
of it; and it is much to be regretted that so many of those charged with 
the administration of municipal corporations, and some judicial tribunals, 
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sitting in judgment upon their acts, have not acknowledged and recog- 
nized this doctrine to its full extent,and have not observed and enforced 
it inflexibly and unqualifiedly. It remains for us to review the several 
acts of the Legislature incorporating the town of Shreveport and 
amending the charter, in order to ascertain whether these bonds were 
issued in the lawful exercise of, power and authority conferred upon the 
_ corporation by the Legislature. 

The original charter of the town of Shreveport was by act of 1839, 
page 200. The word “bond” does not occur in this act, but section four 
made it the duty of the mayor “to sign all notes or other obligations 
binding the corporation.” 

The power of direct taxtion was limited, by section six, to one thou- 
sand dollars in any one year; and the trustees were also empowered to 
levy and collect, by just and equitable apportionment, a tax on certain 
personal property and callings and pursuits. 

The charter was amended by act of 1850, page 123; and by one of the 
clauses of section one the mayor and trustees were authorized to “give 
bonds and receive bonds, which shall be as effectual in law as other 
bonds given under the laws of this State.” 

This clause was repeated in the act of 1853, which simply amended 
and re-enacted section one of the act of 1850, by omitting the limitation 
of direct taxation to two thousand dollars, fixed by the act of 1850. 

Section four of the act of 1850 repealed that clause of section four of 
the act of 1839 which made it the duty of the mayor “to sign all notes 
or other obligations binding the corporation.” Subsequent acts make 
no mention of bonds or notes or other obligations. The act of 1854, page 
165, relates to the establishment of work-houses; that of 1857, page 216, 
authorizes the imposition of fines and the levy of taxes on certain prop- 
erty and pursuits; that of 1859, page 120, relates to the officers of the 
corporation, the manner of collecting taxes, the levying of taxes for 
paving or macadamizing the streets, the establishment of hospitals, 
pest-houses, cemeteries, etc.; the two acts of 1860, one, at page fifty- 
nine, authorizing the mayor and trustees to sue and besued as “ the city 
of Shreveport,” the other, page 106 et seq., relating to the collection of 
municipal taxes; and the two acts of 1866, one, at page eighty, like that of 
1852, page seven, relating to the establishment of ferries across the Red 
river, and the other, page 276, authorizing the mayor and trustees to 
purchase and hold, in fee simple, real estate outside the corporation for 
the use and benefit of the town. 

The power to issue bonds, for the purpose of raising money, was not 
granted to the municipal government prior to the new act of incorpora- 
tion in 1871, unless such power is deducible from section four of the acts 
of 1839 and 1850, respectively, or from section one of the acts of 1850 
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and 1853, respectively; the former making it the duty of the mayor to 
sign all notes or other obligations binding the corporation; the latter au- 
thorizing the mayor and trustees to give bonds and to receive bonds. 

The duty imposed on the mayor to sign all notes or other obligations 
binding the corporation is in the section which is devoted to the powers 
and duties of the mayor. If, under the powers granted, notes or other 
obligations can be given binding the corporation, such notes or obligations 
must be signed by the mayor, the executive of the municipal govern- 
ment; but the section does not undertake to say what notes or other obli- 
gations the mayor may lawfully sign. The corporation is not bound by 
any unless they are signed by him. 

The acts of incorporation, 1839, 1850, authorize the mayor and trus- 
tees to sue and be sued “in any and all manner of causes and actions; 
to acquire, hold, farm, lease, or convey any property, real or personal,” 
and to compromise, arbitrate, or transact in regard thereto, and to erect 
public works and buildings. In some causes or actions appeals might 
be necessary, for the enforcement or the protection of the rights of the 
corporation; in other cases conservatory process might be necessary, 
such as writs of arrest, attachment, provisional seizure, sequestration, 
injunction. In all such cases bonds must be given by the appellant, and 
by the party asking for such writ or process; and it was only by the new 
charter, act of 1871, p. 227, that the city of Shreveport was dispensed 
with giving bond or security in judicial proceedings where, by law, such 
bond is required of litigants. The mayor and trustees might find it 
necessary to let property, to obtain the use of buildings necessary for 
municipal purpeses on lease, to acquire or to convey real or personal 
property, to arbitrate, or to compromise. It might be necessary, in the 
administration of municipal affairs, to make contracts for the several 
public purposes contemplated and provided for in the charter, and per- 
taining to the police power, work on the streets, wharf, public buildings, 
etc. In such cases contracts reduced to writing, signed by the parties, 
are usual and proper, binding the contractor to perform faithfully his 
engagements, and obligating the corporation to pay him as stipulated. 

The act of 1839, section ten, required the treasurer and collector to give 
security for the faithful performance of their respective duties; but it 
failed to prescribe the form in which such security should be given. 

It was eminently proper, therefore, that the mayor and trustees should 
be specially authorized to give such bonds as might be required of them 
as litigants, or as parties to a compromise or arbitration; and that it 
should be made the duty of the mayor to sign such bonds; and also to 
sign such notes as it might be necessary to give for the rent of build- 
ings, or offices for municipal purposes, and such other obligations as 
might be requisite to the proper execution of the several powers enume- 
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rated; and that they should be empowered to take and receive such 
bonds with security as would guarantee the fidelity of the custodians of 
the funds of the corporation. 

The limitation on the power of taxation excludes the idea of any in- 
tention on the part of the Legislature to confer upon the mayor and trus- 
tees authority to issue notes, or bonds, or other obligations to be put 
upon the market to raise money; and the whole context shows that the 
bonds and notes, and other obligations referred to, meant such engage- 
ments only as were within the means and resources of the corporation, 
as provided by the charter, necessary in the ordinary course of adminis- 
tration of municipal affairs. 

As early as 1855 the Legislature, by a general law, No. 263, p. 325, im- 
posed a wholesome restriction upon the extravagance of municipal cor- 
porations by enacting, section four, p. 326: “ That the police juries of the 
several parishes, and the constituted authorities of incorporated towns 
and cities in this State, shall not hereafter have power to contract any 
debt or pecuniary liability, without fully providing, in the ordinance 
creating the debt, the means of paying the principal and interest of the 
debt so contracted.” 

This law continued in force, and was re-enacted, ipsissimis verbis, in 
the Revised Statutes of 1870, sections 2448, 2786. What an immensity of 
extravagance, corruption, wastefulness, unnecessary and grievously bur- 
densome taxation, bankruptcy, moral and financial ruin might have been 
spared to the people of Louisiana if this wise law had been observed 
and enforced! |. 

Corporations, like individua!s, may imagine they require many things, 
which really can well be dispensed with, or the enjoyment of which may be 
deferred until they have the means to gratify their tastes and their wishes. 

‘The one and the other must learn to live within their means and re- 
sourees; and those who fail to observe.this rule of common sense and 
common honesty disappoint no on? when they become hopeless bank- 
rupts. 

It might have been convenient for the town of Shreveport to own stock 
in the Gas Light Company; but the lighting of the streets did not make it 
necesssary for the corporation to become a stockholder in that com- 
pany. The acts of incorporation enable the corporation to acquire 
property; but there is no occasion for the contracting of a debt in order 
to exercise this right. With money in hand, property may be acquired 
on advantageous terms; those who have not the money, should wait un- 
til they have it, or use their credit only when the means of meeting 
the debt at maturity are provided and are certain. The Legislature 
meant to compel the observance of this much of honesty by municipal 
corporations, by prohibiting the contracting of debts by them without 
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fully providing for the payment of principal and interest in the ordi- 
nance by which the debt is created. We shall enforce that law, when- 
ever it is in our power, and occasion may require. 

Those who contract with municipal corporations, know that these 
bodies act validly only within the powers conferred upon them by the 
special laws by which they are created; and the creditor of a corpora- 
tion is bound to see that the contract or obligation, of which he claims 
the benefit, is within the power which the corporation may lawfully ex- 
ercise. The fact that the obligation is in the shape of a negotiable in- 
strument, or that it was acquired in good faith, for a valuable considera- 
tion, before maturity, in no manner enlarges the power of the corpora- 
tion, or gives any additional force or Validity to its unauthorized acts. 
It may be added, however, that plaintiff purchased these bonds, at fifty 
cents on the dollar, at sheriff's sale, under execution, on a judgment 
against his debtors, who, as he alleges, pledged them to him as security. 

The ordinance under which these bonds were issued made no such 
provision for the payment of the principal an1 interest as the law im- 
peratively requires. The second section of the ordinance set apart ten 
thousand dollars a year from the revenues derived from the wharf as a 
sinking fund; but the mayor and trustees, within a week after its pas- 
sage, repealed this section of the ordinance; and, without levying any new 
or additional tax, set aside ten thousand dollars out of the taxes of each 
year as a sinking fund. The bonds were for one hundred and fifty 
thousand dollars, on which the interest, at eight per cent, would be 
twelve thousand dollars; so that it would have required twenty-two 
thousand dollars to pay the interest and to provide for the retirement or 
redemption of ten thousand dollars of the bonds the first year. Upon 
the hypotheses that ten thousand dollars would be provided for each 
year, the amount required for the first year, twenty-two thousand dol- 
lars, would have been diminishéd by eight hundred dollars only each 
year. The statement in the bonds that the city, “for the faithful pay- 
ment has pledged all the revenues derived from the taxation of real 
estate and personal property,” is not more obligatory than the promise 
to pay; and it could be disregarded with equal facility and impunity. 
What the law means by “providing fully in the ordinance for the pay- 
ment of principal and interest,” it has taken care to explain in very simple 
terms. The succeeding section, five, of the act of 1855, says: ‘“ The or- 
dinance or enactment providing for the payment of the principal and 
interest of any debt created by any board of police, or authorities of in- 
corporated towns and cities, shall remain in full force until the debt and 
interest is paid.” 

These two consecutive sections of the act of 1855 are re-enacted in the 
same order in the Revised Statutes, sections 2448, 2449, 2786, 2787. The 
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' succeeding section, six, in the act of 1855, likewise re-enacted in corre- 
sponding order in the Revised Statutes, shows that the Legislature in- 
tended that a tax, sufficient to pay the debt and interest in full, should 
be imposed by the ordinance which created the debt; and it empowered 
the proper judge, at the instance of the creditor, to enforce payment by 
compelling the corporate authorities to collect the special tax, just as. 
other taxes were collected. It was under the dominion of this law that 
these bonds were issued; and by this law they must be tested. 

The bonds sued on were issued without legal warrant or authority; 
they were issued in contempt and in flagrant violation of sections four 
and five, No. 263 of the act of 1855, a prohibitorydaw; they are not obli- 
gations which can be enforced in a judicial tribunal, they are absolute 
nullities. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be annulled, avuided, and reversed, and that there be judg- 
ment in favor of the city of Shreveport, appellant, defendant, against J. 
D. Wilson, appellee, plaintiff, rejecting his demand, and dismissing his 
petition, with costs in both courts. 

Mr. Justice Egan having been of counsel, takes no part in this de- 
cision. 


No. 745. 


G. W. Senrect & Co., In Ligurpation, v:. Mrs. M. G. KENNEDY AND 
HUSBAND. 


Where a principal has dealt with a merchant through an agent acting under a writ- 
ten power of attorney, the merchant may prove by parol the correctness of his 
account, and any acknowledgment of its correctness, or any ratification of it by 
the principal, even if the agent has transgressed his mandate, or there are 
charges in the account which could not be,legally enforced. 

Where a factor’s account is closed, stated, and rendered, at the end of the commer- 
cial year, and not objected to by his client, showing a balance in his favor com- 
posed of principal and accrued interest, on such balance interest may be charged 
in any subsequent accounts between the parties. Interest on such a balance is. 
not compound interest. 

Ratification by the principal of the unauthorized acts of an agent makes those 
acts binding on the principal. 

A power of attorney sufficiently comprehensive to authorize the agent to manage a 
plantation, and disburse the proceeds of its crops, will justify the factor who 
sells the crops to pay out their proceeds on the orders of the agent. 


PPEAL from the Eighteenth Judicial District Court, parish of 
Bossier. Turner, J. 
J. A. Snider, for plaintiffs and appellees. 
J.D. Watkins and J. A. W. Lowry, for defendants. 
The opinion of the court was delivered by 
Marr, J. G. W. Sentell & Co. were factors and commission merchants, 
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of New Orleans, and Mrs. Mattie Gilmer, now wife of P. J. Kennedy, 
lately widow of P. V. O’Neill, owned certain plantations in Bossier par- 
ish, where she resided. 

O’Neill died in the fall of 1870; and his widow was the administratrix 
of his succession. On the first of December, 1870, she executed a writing, 
recorded in the office of the parish recorder of Bossier on the nineteenth 
of December, 1870, by which she appointed Samuel W. Vance, of the 
same parish, her agent, with large powers, to be exercised, in her absence 
as well as when she was present, with respect to her personal rights and 
property, as well as in reference to the succession of her deceased hus- 
band, “in the management of plantations and estate.” 

Under this power, Vance mathageéd the entire business of his constitu- 
ent up to the sixteenth of May, 1874. He shipped her crops to G. W. 
Sentell & Co., and through them he controlled and disposed of the pro- 
ceeds, purchased supplies for plantation and family use, and made all 
the outlays and disbursements. 

The account was kept by Sentell & Co. in the name of “ Mrs. M. G. 
‘O’Neill,” and it begins on the twenty-fifth of January, 1871. Detailed 
accounts were rendered on the first of June, 1871; twelfth of April, 1872; 
twenty-fourth of June, 1873; sixteenth of May, 1874; tenth of May, 1875, 
and twenty-first of February, 1876. The last account is in the name of 
““Mrs. M. G. Kennedy,” and it closes with a balance against her of 
$3497 22, for which this suit was brought in September, 1876. 

The debit side of these accounts consists of invoices of merchandise, 
supplies purchased, freights paid on them, cash advanced, numerous 
drafts, most of them at sight, commissions for advancing, and for accept- 
ing where time-drafts were drawn, and interest at eight per cent. The 
credit side consists of proceeds of sales of cotton, except certain items of 
eash, which will be more specially mentioned hereafter; and interest al- 
lowed at the same rate. Each of these accounts, except the first, shows 
4a. balance due by Mrs. O’Neill, and each balance is the first item, to the 
debit, in the succeeding account. 

All the drafts were signed “ Mrs. M. G. O’Neill, per S. W. Vance, agent,” 
except one, signed by Mrs. O’Neill herself, in favor of Vance, of date 
seventh of April, 1871, for $698 47. One of the drafts was in favor of 
Head, tax-collector, dated fifteenth of July, 1873, for $959 71, for State 
and parish taxes due by Mrs. O’Neill, for 1872. The others are in favor 
of divers persons, for different amounts, with no indication of the pur- 
poses for which they were drawn. 

The answer of defendant, assisted by her husband, was filed on the 
twenty-first of March, 1877; and the plea of prescription was filed on the 
same day. The former begins with a general denial; and this is followed 
by a special denial of the authority of Vance, “as agent, to sign notes, 
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or bills, or drafts, to bind defendant.” She alleges that “her plantations 
made, and plaintiffs received annually from them, cotton worth largely 
more than the expenses;” that “the charge of interest, compounded, in 
said account is usurious and unlawful, and the same of the commissions 
charg2d;” and‘she shows that “the item of June 1, 1871, $8590 43, which 
plaintiffs charged to M. G. Gilmer, and placed to the credit of S. W. 
Vance, is unlawful and unauthorized, and other items, also.” 

The testimony in behalf of plaintiffs was taken before the answer was 
filed, except that of J. A. Snider, a member of the bar, which was given 
on the trial. The trial commenced on the same day that the answer was 
filed; and the judgment was in favor of plaintiffs for $4567 20, with five 
per cent interest from the sixteenth of May, 1874; and the additional sum 
of one hundred dollars, with like interest, from the twentieth of October, 
1874, until paid, subject to a credit of $2559 40, of date twenty-fourth of 
February, 1875. 

This judgment was arrived at by taking the balance, $4838 63, shown 
by the account ending sixteenth of May, 1874, when Vance’s agency ter- 
minated, and adding invoice of twenty-sixth of July, 1873, with interest 
to the sixteenth of May, 1874, say $441 47, aggregating $5280 20. From 
this aggregate the commissions charged for advancing up to the six- 
teenth of May, 1874, $712 90, are deducted; and the additional sum, one 
hundred dollars, is for money paid to defendant in person by Sentell & 
Co. The credit is for proceeds of cotton, forty bales, shipped by defend- 
ant to Sentell & Co. after Vance’s agency had ceased, sold twenty-fourth 
of February, 1875. 

Defendant appealed; and plaintiffs, in their answer, pray that the 
judgment be so amended as to allow the 3712 90 for commissions, re- 
jected by the court below; and interest at eight per cent from the six- 
teenth of May, 1874, instead of five per cent, as allowed. 

Before proceeding to other matters, we shall consider certain items in 
the accounts rendered, which are not explained by the testimony, and 
which should and probably would have been explained, but for reasons 
which dispensed with such proof, as we shall see in the sequel. 

In the account beginning twenty-fifth of January, ending first of June, 
1871, there are but three items to the credit of defendant, one twenty-fifth 
of January, 1871, “by cash received, B. M. Johnson’s check, $8912 60;” 
one February 6, “by cash received, Watt & Troy’s check, $3492 39;” and 
one first of June, “ by interest balance to your credit, $288 10.” The last 
item to the debit of this account, which balances and closes it, is on the 
first of June, “to Dr. S. W. Vance, amount to your credit, placed to his 
account by his order, $8590 43.” 

In the account beginning ninth of June, 1871, brought down to twelfth 
of April, 1872, on the credit side is this entry, under date eleventh of 
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April, “by cash received of S. W. Vance, Sandidge & Co.’s check, 
$3689 56;” and in the account beginning twelfth of April, 1872, broughi 
down to twenty-fourth of June, 1873, is this entry to credit, under date 
twenty-sixth May, 1873, “by Dr. S. W. Vance, this amount charged to 
him, and placed to your credit by his order, $6811 66.” These two credits 
amount to the sum of $10,501 22; and interest is allowed on them from 
the eleventh of April, 1872, and twenty-sixth of May, 1873, respectively. 
The $8590 43, transferred to Vance’s account on the first of June, 1871, 
with interest for two years at eight per cent, would amount to $9964 90, 
less, by $536 32, than the aggregate of the two sums placed to the credit 
of defendant by Vance, on the eleventh of April, 1872, and twenty-sixth 
of May, 1873. 

The law does not require judges, in the absence of proof, to impute 
fraud or crime; and it is much more in accordance with the intimate re- 
lations existing between Dr. Vance and Mrs. O’Neill, to assume that he 
did not abuse his fiduciary powers, and betray her confidence by appro- 
priating her money to his uses, without her consent, wrongfully; and that . 
the sums placed by him to her credit left her no cause of complaint on 
that score. 

Among the numerous letters written by Vance to Sentell & Co., filed 
in evidence, all of which are in the most friendly terms, and show great 
intimacy between the parties, is one of the tenth of March, 1871, in which 
Vance says: “Mrs. O’Neill wishes to buy half-interest in store, which I 
may sell to her.” In the account beginning twelfth of April, 1872, under 
date seventeenth April, more than a year after this letter of the tenth of 
March, 1871, this entry appears to the debit: “ToS. W. Vance & Co., 
one half their debit to us, $2600 20;” and again, under date twenty- 
seventh of May, 1873, this entry appears to the debit: “ToS. W. Vance 
& Co., your one half of their indebtedness, incurred since April 16, 1872, 
$4206 71.” . 

It is not difficult, certainly it is more satisfactory, more in harmony 
with the unquestioned facts established in this case, to assume, in the 
absence of proof to the contrary, that neither Sentell & Co. nor Vance 
intended or attempted to make Mrs. O’Neill, toward whom they both 
occupied fiduciary relations, pay one half of the debts of S. W. Vance & 
Co. without corresponding liability on her part; that it was true, as 
Vance wrote Sentell & Co. on the tenth of March, 1871, at a time not 
suspicious, casually, in the freedom of friendly correspondence, that Mrs. 
O'Neill wished to buy a half-interest in Vance’s store; that Vance after- 
ward acceded to her wish, as he said in his letter to Sentell & Co. he 
might do; that she actually did buy that interest; and that the sums just 
mentioned were properly charged to her for her share, one half of the 
indebtedness of the “store,” from the date of the purchase. 





MONROE, JULY, 1877. 683 


Sentell & Co. vs. Mrs. M. G. Kennédy and Husband. 
We know that on plantations where large numbers of laborers are em- 
ployed, the proprietors find it to their interest to establish “stores,” so that 
the laborers will not be compelled to resort to the neighboring villages for 
such things as they may need from time to time; and the proprietors will 
not be annoyed by having strangers enforcing liens on the portions of 
the crops belonging to the laborers; and it was quite natural that Mrs. 
O’Neill, necessarily employing a iarge number of laborers, in the cultiva- 
tion of her plantations, should desire to share, equally with her agent, 
in the benefits and convenience of such an establishment. 

In this connection, it is proper to state, that Sentell proves that, in 
1861, Dr. Vance was the agent of defendant. He says, speaking of Mrs. 
O'Neill: “I have know her very well for twenty-four or twenty-five years. 
In 1861 I was a member of the firm of Sentell & Prother, who did busi- 
ness with defendant, through her agent, Dr. Vance, under the same 
terms and rates as to interest and commissions as mentioned in the ac- 
count now sued on.” So that the relations between these parties were 
of long standing, and they must have been quite satisfactory, or they 
would not have been renewed in 1870, immediately after the death of de- 
fendant’s husband, O’Neill. 

Plaintiffs took the testimony of G. W. Sentell and of McLean, the book- 
keeper and cashier of G. W. Sentell & Co. They both prove the correct- 
ness of the accounts; and they annex to.their depositions a large num- 
ber of drafts and invoices as vouchers; and many letters written to Sen- 
tell & Co. by Vance, as agent for Mrs. O’Neill, and in reference to her 
business, 

Defendant objected to this testimony, and to that of Vance and Zeigler, 
his clerk, and of J. A. Snider, a member of the bar, all the witnesses in 
behalf of plaintiffs, on grounds which are embodied in one bill of excep- 
tions, which we copy, because it is easier than to condense it; and be- 
cause it presents the entire defense to the demand: 

“Defendants objected before the clerk (who took the depositions of 
Vance and Zeigler), and before crossing the interrogatories to Sentell and 
McLean, and objected at the trial to the introduction of the evidence of 
all said witnesses, and that of J. A. Snider, as also being parol and testi- 
monial evidence, which could not be received to prove the mandate or 
power of attorney given by M. G. Gilmer to 8. W. Vance, as the same 
was in writing, and the writing was the best evidence, which could not 
be contradicted, varied, or extended by parol. C. C. 2256. 

“They objected to.the plaintiffs’ offer to introduce or to taking of said 
evidence, because plaintiffs-sought, in the claims sued on, to force de- 
fendant to pay a large amount of usurious interest and compound inter- 
est; interest on interest, and commissions for use of money, which could 
not be proved by parol. But in law, no promise to pay any interest 
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beyond five per cent simple interest could be proved by any other evi- 
dence than written evidence, signed by the defendant. 

“They further objected that where it took such evidence to bind de- 
fendant, no agency could be proved to bind her, except written evidence 
of the agency. 

“That the drafts, and bills, and orders purporting to be signed by S. 
W. Vance, as agent, were without authority, were his debts; and no as- 
sumption of defendant to pay same could be proved by parol or other 
than written evidence, signed by defendant. Which objections were 
overruled by the court, and the evidence received, to show acknowledg- 
ments, both verbal and in writing, of acts by agent, and to show pay- 
ments made by such agent, the correctness of which payments was 
recognized by the defendant, by writing, and to show, generally, the cor- 
rectness of the acts of the agent.” 

First—The first part of this bill of exceptions is based upon a misap- 
prehension of fact. The plaintiffs offered the written power of attorney; 
and they made no attempt to prove it otherwise than by this writing. 
The testimonial proof was offered to show what the agent did. The acts 
of an agent may be proved by any sort of testimony by which such acts 
can be established; and when they are proven, reference must be had to 
the written power itself, in order to determine, as a matter of law, 
whether these acts fall within its scope and design. The distinction be- 
tween proof to establish a written power, and proof to show what the 
agent did in execution of that power, is too obvious to require discussion. 
The written power must be proven by the wiiting itself; the acts of the 
agent may be shown by any evidence by which the same acts, done by 
any individual, could be proven. 

Second—The next objection is also founded on a misapprehension. 
The testimony was not offered to prove any agreement by defendant to 
pay compound interest, or usurious interest. The object was to prove 
the correctness of the account; and, certainly, the correctness of an ac- 
count may be proven by showing that the items of which it is com- 
posed, debit and credit, are in accordance with the actual dealings be- 
tween the parties. The fact that accounts were rendered frequently, 
during the course of the dealing, and that no objection was made by the 
debtor; that these accounts were running for several years, and were ac- 
knowledged to be correct by the debtor, and by his agent; that payments 
were made; would tend to prove that they were correctly stated. Parol 
evidence is admissible to prove such facts, to prove an account; and the 
fact that there are charges in the account which the debtor could not be 
legally compelled to pay, is no obstacle to proof that he acknowledged 
it to be correct, and promised to pay it, and did make payments at dif- 
ferent times. The effect of such proofs, so far as any illegal charges in 
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the account are concerned, is one thing; the proof of the facts is another, 
and a wholly different thing. 

Third—lIt is the uniform custom of the commission merchants of New 
Orleans, and every planter in Louisiana knows it, to charge and allow 
interest at eight per cent; to charge two and a half per cent commission 
for selling cotton; the same for buying supplies ordered; the same for 
advancing; and the same for accepting time-drafts. When the crop is 
sold, an account is rendered; afd if any balance remains, due the mer- 
chant, if it is not paid, it is carried into the next account, treated as due 
at the date of the last account; and interest is charged on it from that 
date. This balance is made up of the principal, interest, and commis- 
sions, less proceeds of sales, and interest allowed; and this has been held 
to be no violation of article 1934 of the Civil Code, 1939 of the Revised 
Civil Code; Mylne’s case, 4 An.; Compton’s case,5 An. Indeed, the text 
of this article of the Code is too plain to leave any doubt as to its mean- 
ing: 

“Interest upon interest can not be recovered unless it be added to the 
principal, and, by another contract, made a new debt. No stipulation to 
that effect in the original contract is valid.” 

An agreement by the original contract, to pay interest upon interest is 
not valid. Interest upon interest may be recovered, where the interest, 
after it has become ‘exigible, is capitalized, added to the principal, and 
by another contract made a new debt. And this is precisely what the 
merchants in New Orleans do, and what they bave been doing, invaria- 
bly, for years; and the planter, who accepts the accounts without objec- 
tion, and continues to do business with the merchant from year to year 
ussents to this, and binds himself as effectually as he could do by express 
promise, or verbal acknowledgment. 

In point of fact, where the credits in the accounts suffice to pay the 
interest, this mode of keeping accounts can not be called the compound- 
ing of interest; because, so much of the aggregate debit as is composed 
of the interest, is paid by deducting the aggregate credit, composed in 
part of interest allowed, and is extinguished. The result is the same to 
the debtor, whether his credits are first applied to the payment of the 
interest which he owes, and the balance of the credit is applied to the 
remainder of the debjt; because, no matter how the deduction is made, 
the balance which remains and is carried into the next account, will be 
precisely the same. 

In the accounts of Mrs. O’Neill, the credits were largely in excess of 
the interest and commissions charged; and the objection based upon the 
hypothesis that interest was compounded, is not well founded in fact. 
But, as we have already said, the entire objection goes to the effect of 
the testimony, and not to its admissibility. 
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Fourth—The power of attorney authorized Vance for and in the name 
and stead of his constituent, “to demand, sue for, and collect, and re- 
ceive all sums of money, of whatsoever nature, in all business transac- 
‘tions of my own and as administratrix of the estate of my late husband, 
P. V. O’Neill, and more especially the policy of life-insurance, to collect 
and receipt for samé in my name and stead, and other demands of every 
kind, nature, and description, which are due and owing, or may be pay- 
able to me for my own account, or as. acting for the interest of other 
parties or successions, to give good and sufficient receipts, acquittances, 
and discharges therefor; and to do each and every act for me and in my 
name and stead, during my absence from said parish and State hereto- 
fore named, or in my presence, that I could do if present and acting for 
myself, specially empowering my said attorney in fact to act for me as 
fully as I could in the management of plantations and estute, and all 
other business of whatsoever nature in any parish or State where my 
interest may exist or be.” 

It can not be questioned that this power was ample to enable Vance 
to employ overseers and laborers, and to pay their wages; to purchase 
necessary supplies; to ship the crops, and to control and receive the pro- 
ceeds. The plantations were in Bossier, where Vance and Mrs. O'Neill 
lived. To obtain supplies, purchases must be made; and they were 
made, and Mrs. O’Neill knew they were made in New Orleans, and that 
they were made through plaintiffs, because the invoices, with the goods, 
for the plantation on which she lived, and for the use of her family, were 
sent to her. She knew that Vance could not afford to go to New Orleans 
to make the purchases in person, which were required from time to time, 
during the several years of his agency; and she must, therefore, have 
known that when such things were wanted, Vance would order them, for 
she did not order them; and that he could not do this otherwise than in 
writing. The receipt by her, and the use by her, of each invoice of goods 
ordered by Vance, was a ratification of his act in ordering them, which 
she has no power to recall. ; 

Defendant knew that Sentell & Co. were her commission merchants, 
and that she had an account and funds with them; because, on the 
seventh of April, 1871, four months after the giving of the power, she 
drew on them, at sight, to the order of Vance. She must have known 
that Vance paid her taxes, and the expenses of her plantations, since 
she did not pay them herself; and, as the crops were shipped to Sentell 
& Co., money must be obtained from them to meet all the expenses of 
the plantations and of the family; and she expected Vance to get it, and 
to disburse it for her account. She must have known that the only prac- . 
ticable way of doing this, was by drawing on Sentell & Co. for the sums 
required, as they were required. These drafts were not intended to 
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bind her, they did not have the effect of binding her, as the maker of 
commercial paper, to circulate or to be discounted. There can be no 
doubt of the authority of Vance to have demanded and to have received, 
and to have given “ good and sufficient receipts, acquittances, and dis- 
charges,” for the entire proceeds of sales of her cotton, or any other 
funds of hers, in the possession of Sentell & Co. The drafts, bills, and 
orders were simply vouchers to Sentell & Co. to show what disposition 
they had made of defendant’s money and property in their hands; and 
as Vance, if he had been in New Orleans, might have directed Sentell & 
Co. verbally, to pay the money in their hands to such persons as he 
might name, there can be no good reason why he might not, being in 
Bossier parish, give the same direction in writing. Of course, in either 
case, if he abused his power, and made an improper disposition of his 
constituent’s money, he would be answerable to her. 

The testimony was not offered to show any assumption, by defend- 
ant, of the debt of her agent, but the object was to show, by proof of 
her acts and acknowledgments, that the debt was her own; and that the 
agent bound her by his gestion of her business, his acts of administra- 
tion of her affairs. 

The testimony was properly admitted; and it makes this a very plain 
case. Vance proves the correctness of the accounts, and frequent recog- 
nitions of their correctness by Mrs. O’Neill. At-the close of his agency 
there was a disagreement between him and Mrs. O’Neill as to the acts of 
his agency. J. A. Snider was the attorney of defendant, employed to 
settle this disagreement between her and Vance. He procured from 
plaintiffs the account sued on for the purpose of this settlement. De- 
fendant, then Mrs. Kennedy, had the benefit of the advice and assistance 
of her husband, and of an experienced counselor. Her only complaint 
was as to the excessive interest and the commissions charged. Nothing 
was said about want of authority in Vance, nor was any complaint made 
as against plaintiffs. She complained of her agent; and that was the 
whole matter to be settled. Mr. Snider went through the accounts, and 
he made a statement showing the amount which she claimed to be ex- 
cessive. The settlement was made on the eleventh May, 1875, witnessed 
by a written instrument, which shows the payment to her by Vance of 
$7099 06. Vance says “this was to satisfy her for all objections she 
made against contracts he contracted in her name, the account sued on 
in this action included. The account sued on in this case was made the 
basis of the final settlement made between witness and defendant.” 

Snider says: “The objections to the account sued on in this action 
included the sum specified in the act of settlement, the same being 
$7099 06. Witness made up, in this settlement, a full account of the 
excessive interest and commissions embraced in the account sued on.” 
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Vance proves frequent recognitions, by defendant, of his acts as her 
agent; that he submitted to her, at different times, accounts of his trans- 
actions, which she acknowledged as correct. Vance gave up all claim 
for compensation for his services .as_agent, that .is,in addition to.the 
~ $7099 06, which he paid Mrs. Kennedy, he acknowledged payment in full 
for his services. 

Sentell and McLean both prove that Mrs. Kennedy was in the office 
of Sentell & Co. in February, 1876; that Sentell showed the account to 
her, and asked her to examine it, “and to state her objections to it, if 
any she had. She examined it, and replied that the account was cor- 
rect, and that she would pay it as soon as she could.” She refused to 
close the account by note, as Sentell wished her to do, but she said if 
she made a good crop she would pay it ail that year; if she did not 
make a full crop, she would pay according to the crop,from year to year, 
until the whole was liquidated. 

The account rendered tenth May, 1875, shows that the entire proceeds 
of the forty bales of cotton shipped after Vance’s agency terminated, 
were left in the hands of Sentell & Co. on account of her indebtedness; 
and that account and the one rendered twenty-first of February, 1876, 
show no charge to her debit except for interest accrued, und com mis- 
sions. 


It is impossible to admit that defendant was ignorant, at the time of 
this interview, of the particulars of the account, beeause this was some 
nine or ten months after the final settlement between her and Vance, 
when the account had been canvassed, thoroughly examined, and all her 
objections had been embodied in a detailed statement, which was made 
the basis of, and included in, the final settlement between her and her 


agent. 

The question in this case was not as to any promise by parol to pay 
interest above five per cent, nor as to any obligation on her part to pay 
commissions for advances. The account rendered by Sentell & Co. 
showed a certain amount due by her. Conceding the authority of Vance, 
her agent, to bind her, she claimed of him such portions of that account, 
excessive interest and commissions, as she was not legally bound to pay. 
The settlement between her and Vance left nothing open to dispute be- 
tween her and Sentell & Co. Having received from Vance the equiva- 
lent of the charges in the account of which she complained, if she should 
now be allowed a deduction for these charges, they would be paid to her 
twice: once, in the settlement with Vance, in May, 1875, and again by de- 
ducting them from the account. No judicial tribunal should countenance 
such a claim. Defendant is bound to pay the whole amount, balance 
shown by the account ending the sixteenth of May, 1874, and the invoice 
of twenty-sixth of July, 1873, with interest to the sixteenth of May, 1874, 
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aggregating $5280 20; and one hundred dollars, cash, twentieth of Octo- 
ber, 1874, to be credited with $2559 40, proceeds of sale of forty bales of 
cotton, twenty-fourth of February, 1875. 

It is not possible to make out a more complete case of ratification, by 
a principal of-the acts of an agent, than is established by the proof in 
this case; and there was no necessity to go into the particulars of the 
accounts, because the result was acknowledged and admitted to be cor- 
rect, except the interest and commissions, which were allowed, corrected, 
and paid by Vance. 

Defendant called two witnesses only, neither of whom proved any 
thing in her favor. One of them said, on cross-examination, that few 
farmers on Red river or elsewhere made any money for the last six years; 
and that a great many of the farmers on Red river, “for years past, 
have been running their plantations on advances from their mer- 
chants.” 

The other witness says he knows that the Kingston place, on which 
Mrs. O’Neill lived, “if correctly managed, would have made a profit from 
1871 to 1874.” On cross-examination, he says “he does not believe the 
river planters in Bossier parish have made much money from the year 
1871 to 1874, inclusive. Some of the planters have been running their 
plantations on advances made them by their merchants.” 

Mrs. Kennedy’s acknowledgment and verbal promise to pay the ac- 
count, do not bind her to pay eight per cent interest, or commissions, 
since the sixteenth of May, 1874. She is bound to pay the amount due 
on the sixteenth of May, 1874, not because of any promise to do so, but 
because the settlement with Vance imposes that obligation on her; and. 
she has no right to claim any deduction on account of the interest and’ 
commissions charged up to the sixteenth of May, 1874, because she re- 
ceived the equivalent from Vance, in order that she might pay the whole 
amount of debt incurred during his agency, including interest and com- 
missions, of which she complained, without loss or detriment to her. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be so amended as to read as follows: ““ That G. W. Sentell 
& Co., in liquidation, plaintiffs and appellees, do have and recover of 
Mrs. Mattie G. Kennedy, wife of P. J. Kennedy, defendant and appellant, 
$5280 20, with interest at the rate of five per cent per annum, from the 
sixteenth day of May, 1874, until paid, and the additional sum of one 
hundred dollars, with like interest, from the twentieth day of October, 
1874, until paid, subject to a credit of $2559 40, of date twenty-fourth 
of February, 1875,” and that as thus amended the said judgment be 
affirmed with costs. 

Mr. Justice Egan took no part in this decision. 

44 
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THE STATE EX REL. O. J. ForstaLy vs. THE Boarp oF LIQUIDATORS. 


The act of 1875 requiring a final decree of this court as to validity of certain ‘‘ doubt- 
ful” bonds, enumerated therein, before the Board of Liquidators will be per- 
mitted to fund them, does not require that there should be a final decree on 
every individual bond of a certain issue. 

A final decree of this court affirming the validity of one of the bonds of a certain 
issue (under ban), removes the taint from that issue, and puts all of its bonds 
on the same footing with the other bonds of the State that have not been legis- 
latively attainted. But this restoration to legitimacy of those bonds does not 
give their holders the rigkt to compel the Board of Liquidators, by.mandamus, 
to fund them. 

The Board of Liquidators have a certain discretionary power as to the funding of 
all State bonds, and warrants, and hence can not be compelled to fund them by 
the summary process of mandamus. 


— from the Fifth District Court, parish of Orleans. Rogers, J. 


W. W. Howe, T. A. Flanagan, and G. H. Braughn, for relator. 

H. N. Ogden, Attorney General, and J. C. Egan, Assistant Attorney 
General, for defendant. 

The opinion of the court was delivered by 

MannineG, C.J. The relator alleges that he holds, with full power to 
fund, five hundred and seventy-nine bonds of the State for five hundred 
dollars each, with their coupons, issued under the act of February 25th, 
1870, and eighty-eight bonds of the State for one thousand dollars each, 
with coupons, issued under the Act of March 26th, 1867, all of which are 
known and commonly designated as Levee bonds, and are valid obliga- 
tions of the State, and were issued for a valuable consideration. He 
avers that these bonds have been thus declared by the Supreme Court 
of this State, as is required by the Act of May 17th 1875, and he has 
therefore the right to have these bonds exchanged for the Consolidated 
Bonds of the State, the required judgment of the Supreme Court having 
been pronounced in the suit whereto the present relator was a party, and 
‘which, with the opinion of the court accompanying the decree, is published 
‘in the 27th Annual Réports of this court, page 577. He further avers that 
the Board of Liquidation refuse to fund the bonds presented by him for 
that purpose, notwithstanding this final decree of the Supreme Court, 
‘and he prayed and obtained a writ of mandamus to- compel the 
funding. 

Respondent, answering the rule to shew cause why the mandamus 
should ‘not be made peremptory, denies that these bonds are valid obliga- 
tions of the State, or that they were issued in conformity to law and for 
a valid consideration, and alleges that the Board of Liquidation is pro- 
hibited from funding the bonds by the Act of 1875 until every one of 
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them has been declared valid by the Supreme Court, and degap:ie issued, 
and that no such decree has ever been obtained upon these bonds. 

The lower court refused to make the mandamus peremptory, and the 
relator appeals. 

The main question for our decision is, whether the legislative require- 
ment, contained in the act of May 17th 1875, imposes upon the Board of 
Liquidation the duty of refusing to fund every bond until it has been 
verified by a final decree of this court as legal and valid, and that it was 
issued in conformity to law, and not in violation of the Federal or State 
constitutions, and had a valid consideration ; or whether such decree, 
rendered upon any bond, has relation to all others of the same issue or 
series, and is therefore in effect that final decree which that Act makes 
the duty of the Board to require. 

In May 1875 the present relator applied for a mandamus to compel 
the funding of certain enumerated bonds issued under the Acts of Feb- 
ruary 25th 1870, and March 26th 1867, alleging that the Board of Liqui- 
dation had refused to fund them, and further averring that the act of 
1875 was unconstitutional, and hence the requirement above recited was 
null. In that suit he prayed that that act be declared unconstitutional, 
and that the Board be commanded to fund the bonds mentioned in his 
petition. 

The Supreme Court pronounced the act of 1875, constitutional, thereby 
affirming that the duty of the Board was to refuse to fund the bonds of 
relator until they had been declared legal and valid obligations of the 
State by a final decree of that court, and then proceeded to make that 
decree quoad the bonds of relator, but restricting its operation by the 
formal expression, “we desire to be distinctly understood that we are 
expresing no opinion upon the validity of any bonds except those before 
us and in the hands of the relator.” State ex rel. Forstall v. Board of 
Liquidation, 27 Annual, 582. 

Manifestly this is not the final decree required by the Act of 1875 
which can be invoked by the relator as the authority to the Board to 
fund the bonds now presented. The decree repels such use of it in ex- 
press language. Apparently anticipating that the relator might so con- 
strue the language of the court as to justify him in demanding the 
funding of all other bonds of same series or issue as those included in 
that decree, care was taken toinform him and the Board that such con- 
struction was condemned beforehand. 

The relator then is the relator now. His prayer now is that the Board 
be commanded to fund “each and all of the above-described bonds as 
belonging to those issues covered by the judgment of the Supreme 
Court rendered in the previous suit.” We have seen that the judgment 
of the Supreme Court expressly excluded from its operation these, and 
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all other bonds, except those embraced in that suit. The Board had not 
before them such final decree as the Act of 1875 requires, and their re- 
fusal.to fund the bonds:presented by the relator in this suit was proper. 

In the trial of the issue below, evidence was received, without objection 
from the Attorney General, of the legality and yalidity of the bonds in- 
cluded in this suit. The bonds were offered in evidence, and.the originals 
are brought up before us. We are thus enabled to pass upon the ques- 
tions of their legality, validity, and good consideration, and to ascertain 
whether they have the features or qualities declared indispensable by 
the act of 1875, and we find that they are legal and valid obligations of 
this State, that they were issued in strict conformity to law, and not in 
violation of the constitution of the United States or of this State, and 
for a valuable consideration. 

We might stop here, and leave still open the question whether a final 
decree of this court upon one bond was sufficient warrant to the Board 
to fund all bonds of the same issue. But in a matter of such large pub- 
lic concern, where the interests and public credit of the State are in some 
sort involved, we have not thought it improper to accept the invitation of 
the law officers of the Government to define with more precisicn what 
is that ‘final decree’ which the Act of 1875 requires every holder of 
‘quesiioned and doubtful’ bonds to obtain before he can compel the 
Board to fund them. 

It is not necessary that every holder of -every bond, or the holder of a 
large number of bonds of same issue, should obtain a judgment of this 
court upon them before they can be funded, if there has been a final de- 
eree rendered upon other bonds of the same issue. But on the other 
hand, such decree upon bonds of a certain issue does not of itself validate 
the whole of that issue, in such manner and with such effect, as to de- 
prive the Board of Liquidation of the power to exercise any discretion 
whatever in relation to the funding of any bonds that may be presented 
to them. 

The. propriety and necessity of this construction will be apparent upon 
a brief statement of the legislation touching it. Thefunding Act (Acts 
1874, p. 39,) constituted a Board through whose action the bonded debt 
of the State should be consolidated, and directed that the holders of 
bonds or warrants should present them to this Board for exchange. If 
a majority of the Board should reject any bonds or warrants thus pre- 
sented, the holder of them might apply by petition to the proper court 
for relief, and if final judgment should be rendered in his favor, it should 
then be the duty of the Board to fund his bonds or warrants. 

Another act was passed in the next year, (Acts 1875, p. 110,) which con- 
tained a list of bonds that the General Assembly pronounced ‘ ques- 
tioned and doubtful,’ and reversed the duty of the Board as to them. 
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None in that liste des proserits could be funded by the Board until the 
holders of them had obtained a final decree of this court attesting them 
as in that act directed. The language of the act is—that the following 
issue of bonds and warrants, so far as the same may be now outstand- 
ing, are declared questioned and doubtful. We held last winter (Ex- 
change Bank vs. Board of Liquidation,) not yet reported, that the holder 
of bonds included in that list could not compel the Board by mandamus 
to fund them until he was fortified by a decree to that end. 

A decree upon one or more of the same issue removes the whole of that 
issue from the list of questioned and doubtful bonds, but they instantly 
fall in the condition of all other bonds that were never on that list. The 
Board have the right to refuse to fund any and all bonds and warrants. 
Its duty is to refuse to fund all that come to them tainted, without re- 
gard to the fact whether they are in the questioned list or not. The 
funding act contemplates a refusal, and provides a remedy by petition 
to the proper court for relief. The supplemental act makes it the duty 
of the Board not to fund certain issues. A decree upon one bond o' 
either of those issues relieves the Board of the obligation not to fund 
others of the same issue, but it does not impose upon the Board the ob- 
ligation to fund all of that issue. As to all otherbonds of the same 
issue as those declared valid by this decree, the Board has the same dis- 
cretion that it has touching bonds that were never in the questioned list, 
and it must exercise that discretion. 

We are very warmly urged to go further, and to rule that the Board 
must fund, without discretion, all bonds of the same issue, if any one 
bond of that issue has received this court’s imprimatur. We are told 
that such ruling is required to sustain the public credit, and that without 
it, a cloud will rest upon certain classes of public securities. We are 
unable to perceive how we increase the denseness of that shadow thrown 
over the list of questioned bonds by the Legislature. On the 17th of 
May 1875 that body in solemn form declared, there were bonds of the 
State to the amount of fourteen million three hundred and twenty thou- 
sand five hundred dollars which were of doubtful validity. This was a 
legislative warning by the State to the Board of Liquidation, and to her 
Judges, to permit no bonds of the proscribed list to be funded without 
scrutiny, nor until they had been declared legal and valid obligations of 
the State, and that they had been issued in strict conformity to law, and 
not in violation of the constitution of this State or of the United States, 
and for a valuable consideration. 

That there were some bonds in that list that had these requisites is 
manifest from the decrees heretofore rendered, and this decree now ren- 
dered, to that effect. That there were other bonds in that list that had 
not those requisites, is inferrible from, the legislative declaration which 
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put them under ban. We cannot deprive the Board of Liquidation of 
the power of scrutinizing each separate bond and warrant, and accepting 
it for funding, or rejecting it, as the act of 1874 empowered it to do. And’ 
the fact that we do this is the surest warrant to the holders of the genu- 
ine bonds that the public faith is to be guarded and preserved. There- 
fore 

It is ordered, adjudged, and decreed that the judgment of the lower 
court is affirmed, which refuses to make the mandamus obtained by re- 
lator, peremptory, because of the decree of this court rendered in suit 
No. 556. And itis further decreed that the bonds set forth in the rela- 
tor’s petition are now declared to be legal and valid obligations of the 
State of Louisiana, and they were issued in strict conformity to law, and 
not in violation of the constitution of the United States or of this State, 
and for a valid consideration. It is further ordered that the relator pay 
the costs of both courts. 


No. 737. 


Succession oF E. E. Grace. Opposition OF CREDITORS AND HETRs. 


An order of court granting a ecntinuance of a case can not be appealed from. 


= from the Parish Court, parish of Ouachita. Slack, J. 


RW.&R. Richardson, for succession and appellee. 
Cobb & Gunby, for Marx, opponent. 


On MorTIoN TO DISMISS. 


The opinion of the court was delivered by 

Mannina, C. J. Hugh Yongue, administrator of the succession of E. E.. 
Grace, having filed his final account, its homologation was opposed by 
Elias Miller, tutor to a minor child of the deceased, and by Amelia Miller. 
At the June term just past, a continuance was prayed by the tutor, and 
his attorney filed an affidavit in support thereof, and the judge ordered 
the continuance thus prayed. 

Marx, a creditor of the deceased duly acknowledged, prayed an ap- 
peal from this order. The tutor to the minor, and the administrator,. 
move in this court to dismiss the appeal on various grounds, the first of 
which is that no appeal lies from an order of continuance. The motion 
must prevail. 

The appellant contends that his appeal is properly taken, because it 
is from an interlocutory order which works him irreparable injury. The 
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injury occasioned by mere delay is not irreparable, and it has been fre- 
quently held that no appeal will lie from an order granting a continu- 
ance productive of mere delay. In Compton vs. Patterson, 1 New Se- 
ries, 597, it was so expressly ruled. In the State vs. Judge of the Parish 
Court, 15 La. 521, this court refused a mandamus to compel the judge to 
proceed to a trial of a cause in which he had granted a continuance, and 
the refusal was put upon the ground that the court would be called on 
to revise an order from which no appeal could be taken. And this was 
in accordance with the previous ruling in State vs. Esnault, 12 Martin, 
488. 

The appellant’s counsel refer us to Duplessis vs. Lastrapes, 11 Rob. 
451, in support of the doctrine that an appeal will lie from an interlocu- 
tory judgment which may work an irreparable injury. That is undis- 
puted, and is as well settled as the other ruling, that no appeal lies from 
an order of continuance. Duplessis’ case was an action to fix the bound- 
aries of land. The defendants had called in their neighbor, whose 
boundary might be affected by the displacement of theirs, and that 
neighbor had called his vendor in warranty, and this vendor wanted a 
continuance to callin his vendor. The court said—‘“if it be conceded 
that the defendant had the right of making his neighbors parties, and 
they their own, there would be no limitation to the number of parties 
that might thus be brought in.” The suit would thus be procrastinated 
to an indefinite period. 

The reason of the rule, that a mere order of continuance can not be 
appealed from, is its futility, and the wisdom of that rule was never 
better illustrated than in the present case. For what is the object of 
this appeal, and how is the appellant to be benefitted by it ? 

The concluding sentence of his counsel’s brief asks us to reverse the 
order of continuance granted by the parish judge, and proceed to render 
such judgment as the parish court should have rendered, i. e. order the 
distribution of the funds of the estate among the creditors acknowledged, 
and placed on the tableau by the administrator. 

As we have not original jurisdiction, there must be rendered some 
judgment by the lower court for us to revise. There has been neither 
trial nor judgment below. The parish judge has not entered any judg- 
ment,.in or by which the claim of any creditor has been either allowed 
or rejected, nor has he approved or disapproved any charge made by 
the administrator. No issue, raised by the pleadings, has been passed 
on by him. What judgment should we revise, if we undertook to do 
what the appellant now asks of us? There is but one judgment, order, 
or decree, and that is, that the case be continued. 

Assume that the order of continuance was improperly made. Assume 
that an appeal from such order is permissible, and that we so declare, our 
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judgment would be that the continuance was improperly granted, and 
the case must necessarily be remanded for trial. Obviously we should 
assume original jurisdiction if we were to pass upon the account, or any 
Opposition thereto. It has not been considered or adjudged in any man- 
ner by the lower court, and we must have before us a judgment of that 
court upon the issues, or one of them, te be revised. Here there is no 
judgment, either to be affirmed, amended, or reversed. The sole matter 
before us in the record is an order of continuance. Meanwhile, no action 
is taken in the case in the lower court, and-thus the appellant, who com- 
plains of an improper delay caused by the order of the parish judge, is 
himself the cause of a greater delay caused by his appeal. 

Jt is unnecessary to consider any other of the grounds of appellees’ 
motion to dismiss. 

It is ordered and decreed that the appeal is dismissed at the costs of 
appellant. 


No. 709. 
JOHN G. SANDERS vs. ADELINE Epwarps, ADMINISTRATRIX. 


‘When a motion for an appeal is made in open court, during the same term at which 
judgment is rendered, no citation of appellee is necessary. 

‘The surety of an administratrix who fails to perform her duties as prescribed by 
law, has a right to be released from his bond. 


— from the Parish Court of Ouachita parish. Slack, J. 


Robert Ray, for plaintiff and appellant. 

Cobb & Gunby, for defendant. 

‘The opinion of the court was delivered by 

Eaan, J. This is a proceeding by John G. Sanders, surety on the bond 
of Adeline Edwards, administratrix, to require the administratrix to give 
a new bond and release said Sanders, and in default, for her removal 
and the appointment of a new administrator, under articles 3069 and 
3070, R. C. C. 

The defendant’s counsel moves to dismiss this appeal (which was 
taken by the surety from an adverse judgment in the court below), on 
two grounds: 

First--The want of jurisdiction in this court ratione materi; and, 

Second—Because the appeal was taken by motion in open court, and 
the defendant and appellee had made no appearance then, and never 
had any citation or notice of appeal as required by law. 
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The court has jurisdiction. The amount of the bond from which the 
surety seeks release is one thousand dollars, and that of the succession 
over five hundred. 

As to the want of citation or other notice of appeal, it was taken by 
motion in open court at the same term at which the judgment was ren- 
dered; and the order of appeal in the record states, besides, that defend- 
ant’s counsel took cognizance of the appeal, being at the time present. 
This, however, was unnecessary when the appeal was taken by motion 
at the same term at which judgment was rendered. The law makes no 
distinction in this respect between judgments rendered by default and 
otherwise. See C. P., article 573. 

The motion to dismiss is overruled. 

On the merits, it appears that Moses T. Edwards died in 1872, and de- 
fendant, Adeline Edwards, his surviving wife, was appointed adminis- 
tratrix on the thirtieth of September of that year; that the succession 
amounted originally to over two thousand dollars; that the administra- 
trix, under order of court, sold personal property for cash to pay debts 
to the amount of near five hundred dollars in January, 1873; that on 
the second of February, 1877, she applied for and obtained an order of 
court to sell for the payment of debts, and did accordingly sell a house 
and lot in Monroe for five hundred dollars. It was stated at bar, and 
not denied, that this sale was on twelve months time at the first offering. 
The record is, however, silent on this subject. 

It appears further probable that the deceased left money at his death, 
though no amount is stated, and finally, that the administratrix, to use 
the language of the judge a quo in a statement of facts in the record, 
“has filed no account or exhibit of the succession funds.” Under this 
state of facts, we think that the surety had a right to fear that the ad- 
ministratrix was so far mismanaging the succession that he was in dan- 
ger of being injured thereby. The law directs how successions shall be 
administered, and it may well be considered that sureties on the bonds 
of administrators contract with a view to it. It is made the duty of the 
administratrix to file annual accounts and to apply for and obtain the 
orders of court to pay debts whenever there are funds in hand for that 
purpose. This the present defendant has not done, nor has she shown 
any reason for not doing so, although she had funds in hand derived 
from the sale of property, and perhaps otherwise, and when notified of 
the apprehensions and application of her surety she has not pretended 
to excuse or justify herself; and although nearly five years have elapsed 
since the opening of the succession, she has made no exhibit of its con- 
dition or of her dealings with it. We think this is a proper case for the 
relief contemplated by articles 3069 and 3070 of the Civil Code. If the 
defendant wishes to continue the administration she may do so by giving 
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new security. She can not deal so loosely and retain the old cne against. 
his will. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed, that the defendant, Mrs. 
Adeline Edwards, give a new bond and security according to law for her 
faithful administration ef the succession of Moses T. Edwards, deceased, 
and upon failure to do so-within three days after the filing of the man- 
date in this case.in the.courf below, that she be forthwith removed from 
the administration of said succession, and that the judge proceed at 
onee to the appointment of a new administrator, who shall. be required 
to give bond and security according to law; and thereupon, that is, upon 
the execution of new and sufficient bond according to law, either by the 
present administratrix or by anew administrator to be appointed as stated 
that the said John G. Sanders be relieved from any and all responsibility 
for any acts of maladministration of his: principal from and after the 
date of execution and acceptance of said new bond. It is further or- 
dered that the defendant, Mrs. Adeline Edwards, pay costs of both 
courts. 


No. 734. 
M. Gituis vs. B. E. Carrer ET AL. 


An intervenor may make whatever amendments of his pleadings that the plaintiff 
may make, provided the amendments do not retard the main suit. 

Whoever claims the ownership of property which has been sold at sheriff's sale, 
under a judgment not absolutely null, must first proceed by a direct action to 
annulthe judgment. Neithersuch a judgment, nor the sheriff’s sale made un- 
der it can be assailed collaterally. 

*~ judgment rendered on a prescribed note is not an absolute nullity. 

PPEAL from the Twelfth Judicial District Court, parish of Franklin. 
Crawford, J. 
Boatner & Elam, for plaintiff and appellee. 


W. W. Farmer, for defendants and intervenors. 


On MorTIoN TO DISMISS. 


The opinion of the court was delivered by 

Mannine, C. J. The appellee moves to dismiss this appeal on two 
grounds ; 

1. The transcript now before us is the same as that brought up at the 
last term, when the appeal then taken was dismissed, except the new 
matter which consists of the petition of appeal, the order, the service, 
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ete.; and the old transcript ought not to have been withdrawn, and the 
new matter appended to it. 
2. The certificate of the clerk does not cover this new matter, and is 
therefore insufficient. 
These objections are frivolous as grounds for dismissal. There is no 
reason why the old transcript should not be used, if permission to with- 
draw it had been obtained, and we must assume such permission was 
obtained. It saved costs. 
The new certificate is in proper form, and covers the whole. 
The motion is denied. 


ON THE MERITs. 


In September 1858 James P. Byrne bought of one Cockerham a tract 
of land in Franklin parish for fourteen hundred dollars, and executed 
three notes therefor ; one for three hyndred dollars payable on March 1. 
1859, and two for five hundred and fifty dollars each payable on March 
1, 1860 and 1861. A special mortgage was retained to secure the pay- 
ment of the notes. 

In July 1866 the commercial firm of Gillis & Ferguson instituted suit 
upon one of these mortgage notes for $550, and upon another note 
of $556 80, and a third for $48. Byrne was dead, and his widow 
had married Preston Hampton, and there were three minor chil- 
dren of Byrne surviving him. Judgment was rendered in that suit upon 
the mortgage note alone, with recognition of the mortgage, and was 
signed in March 1867. Three years afterwards execution issued, and 
the sale was injoined by Mrs. Hampton. It was made finally on Dec. 2 
1871, when the present plaintiff became the purchaser. He sues now 
to recover the land, and for the value of its use and occupation durin 
1872 and every succeeding year the defendant may continue to oc- 
cupy it. 

The suit was instituted in June 1873. Carter was in possession under 
a lease, as alleged, from Preston Hampton, and both were made parties. 
Carter took no notice of the suit. Hampton pleaded the general issue. 
The three children of Byrne intervened, the: oldest as an emancipated 
minor, and the other two by their under tutor, William Hampton, and 
claimed ownership of the land by inheritance from their father, alleging 
that the title under which the plaintiff claims is an absolute nullity, be- 
cause the note upon which judgment was rendered in Gillis & Ferguson’s 
suit was prescribed, and the judgment was upon a consent—because thé 
acts of the sheriff in executing the process upon that judgment were 
irregular, there being no notice of seizure served upon any person au- 
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thorized to represent the intervenors—and the administrator or curator 
of the father’s succession was not a party to that suit. 

The plaintiff at once excepted to the intervention for this, that the 
under tutor cannot represent minors unless there is a conflict of interest 
between them and the tutrix, and such conflict is not alleged, whereupon 
the intervenors prayed leave to amend in that respect. But plaintiff ob- 
jected upon the grounds, that an intervenor cannot amend his pleadings 
at all, and if he can, that he cannot amend to cure a defect to which ex- 
ception has been specially made, and thus save himself from the effects 
of such exception. The court refused permission to amend. ; 

An intervenor is entitled to amend under the same circumstances that 
a plaintiff is, restricted always by the condition which perpetually at- 
taches to him that he shall not retard the principal suit. Even if amend- 
ment were made of the petition of intervention, if the intervenor failed 
to shew on the trial the circumstances that required the under tutor to 
represent the minors, advantage of it could be taken then. The circum- 
stances shewn here were, that the tutrix was a party in her personal ca- 
pacity also to the suit upon the note, in which judgment was rendered in 
favor of Gillis & Ferguson, and which the intervenors now seek to 
annul. 


he plaintiff answered the intervention by denying that the interven- 


ors could attack the judgment, under which he claimed title, without 
| bringing all the parties to that judgment and sale before the court, and 
' that the intervenors were represented in that suit, and the judgment 
binds them. 

The intervenor in a petitory action stands in the position of plaintiff, 
and must establish his title. Baldree v. Davenport, 7 Annual, 587. If 
he claims by inheritance from a vendee, whose rights of property have 

— been apparently divested by judicial proceedings in enforcing payment 
of the price to the vendor, or the holder of the vendor’s privilege, he 
must attack the proceedings in an action against all who were parties to 
them. / It is urged by the intervenors that these proceedings were void 

/and of no effect, and that the nullities set forth by them are absolute and 
\ not relative. 

A judgment npon a prescribed note is not an absolute nullity. It is 
not a nullity of any kind as against a party who could plead prescrip- 
tion, and failed to doit. The debt may have been acknowledged, or its 
prescription may be questionable. When that judgment was rendered, 
a plea of prescription, interposed by the defendants in Franklin parish 
to the claim of the plaintiffs resident in New Orleans, would have been 
overruled under our jurisprudence as then interpreted. The text of the 
law is now as then. 

The plaintiff holds under a recorded title, translative of property, and 
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it has been held (Anderson v. Carroll 23 Annual, 175.) that in the absence 
of any charge of simulation, the question of the nullity of the judgment 
under which the sale was made, because the sheriff failed to observe all 
the forms of law in making the seizure, cannot be inquired into collater- 
ally by a creditor who has caused the seizure of the property without 
reference to.the sale. He must attack the sheriff’s sale directly. The 
intervenors will insist that they do attack the sale directly in this action, 
and besides they are heirs, but they have not all the parties before the 
court. They cannot conclude the interests of the plaintiffs in the judg- 
ment, who would be bound to the purchaser in case of the annulment of 
his title, nor of the other seized debtor without making them parties to 
the suit. ; 

The land belonged to the community of acquets, and the surviving 
widow was a party tothe suit. Her undivided half of the property was 
unquestionably acquired by the plaintiff. We find in the record that she 
was confirmed as natural tutrix to the minor children, who are the pres- 
ent intervenors, Aug. 31, 1866, and filed an exception to the form of the 
action in the following month, in which she states that she is acting “in 
her own right and on the part of her minor children.” We are not pre- 
pared to say they were not represented with this appearance of their 
tutrix before us, and why the judgment should have recited in addition 
to the usual words, “by reason of the law and the evidence”, the addi- 
tional clause, “and the consent of. parties” does not appear. The proof 
is ample to justify the judgment. Both the note and the recorded act 
of mortgage were in evidence, and this latter was also the act of sale, in 
which was récited that this note was part of the price, from which re- 
sulted the privilege of the vendor in addition to the mortgage. 

The minors who are here claiming ownership of the land in contro- 
versy, because of alleged non-compliance with certain forms of proced- 
ure, are themselves to be reproached with non-compliance, either by 
their ancestor or themselves, with the fundamental rule which obliges 
the buyer of a thing to pay the price of the sale. Civil Code art. 2527. 

J. D. Byrne did not pay for the land. It was sold to him without any 
cash payment. The note which represented part of the price was merged 
in a judgment, under which the plaintiff bought. The debt which the 
father owed was thus paid by the plaintiff when he bought the land, and 
the children connot complain if their demand to wrest the land from 
him is denied. He who seeks equity must do equity. He-who invokes 
the law to permit him to grasp that for which he has not paid, is not 
injured when he is required first to acquit his own obligation to pay its 
price. 

Judgment affirmed. 
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On APPLICATION FOR REHEARING. 


The counsel for the defendants and for the intervenors have applied 
for a rehearing, and in behalf of the former claim that their plea of pre- 
scription of one year to the demand of the plaintiff for remuneration for 
the use and occupancy of the land during 1872, was not considered by 
the court. A rehearing is therefore granted for the purpose of passing 
-upon that plea. , 


On REHEARING. 


The citation was served June 13th. 1873. The demand for remunera- 
tion for the use of the land during 1872 became exigible January 1. 1873. 
The prescription of one year does not therefore apply. The plea is over- 
tuled, and It is ordered, and decreed that our former judgment re- 
‘main undisturbed. 


No. 744. 
SUCCESSION OF J. G. WHITE. 


It is the financial condition of the widow at the moment of her husband’s death, 
and not her condition at the time she applies for the widow’s portion of one 
thousand dollars, which determines whether she is entitled to that portion. 

The removal of the widow from this to another State, will not impair her right to 
the widow’s portion. 

The creditors of a succession can not demand that the widow shall give security 
for the safe return of the widow’s portion to the heirs. 


PPEAL from the Parish Court of Bossier parish. Fort, J. 


J. D. Watkins, for opponent and appellant. 
J. A. Snider, for administratrix. 


On MorTION TO DISMISS. 


The opinion of the court was delivered by 

Mannine, C.J. The administratrix moves to dismiss on the ground 
that the claim of the opponent is less than five hundred dollars. 

The claim of the opponent is not in controversy. It is acknowledged 
by the administratrix. He opposes the allowance of the widow’s portion 
which exceeds that sum. The motion is denied. 


ON THE MERITS. 


J. G. White died in Bossier parish in July 1876. His widow was ap- 
pointed administratrix of his succession, and the property was sold by 
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her under an order of the parish court for the payment of debts. The 
sales were made in December of same year, and about the time of the 
last sale, the widow removed to Texas, and has not returned. 

On March 2d 1877, a tableau was filed for her, ranking the debts of the 
deceased, and of the succession, upon which her widow’s claim of one 
thousand dollars is placed. Lane, an acknowledged creditor, opposes it. 
The succession is confessedly insolvent. 

There is:no.doubt that the widow was in necessitous circumstances at, 
and after her husband’s death, and at the time of filing the tableau. The 
opponent insists upon the authority of McCoy’s case, (26 Annual 686.) 
that the condition of the widow at the time the claim is made must ‘de- 
termine her right. This is in direct conflict with the dictum of Gimble 
v. Goode, (13 Annual 352); also Suc. Marx, (27 Annual 99.) that the right 
of the widow and of the minor children of a decedent to the portion 
secured to them under the act of 1852, vests in them at the moment of 
the death of the deceased, and their condition then, and not at any sub- 
sequent time, is the test of the rightfulness of their claim. We think 
this is the sounder doctrine, and is more in harmony with the manifest 
intent of the act, which was to ward off from the widow and young chil- 
dren of one recently dead, the misery of unmitigated destitution, and to 
cover, as with a shield, these helpless mourners from the pitiless shafts 
of poverty, at the moment when the protecting arm of the husband and 
’ father was made powerless by death. 

It is also contended by opponent that whatever may be the time that 
controls the right of the necessitous widow, if she does not reside in this 
State at the time her portion is formally demanded, she will not be en- 
titled to receive it. On the other hand we are referred to a reported 
case, Suc. of Christe, (20 Annual 383.) wherein it was ruled that a sur- 
viving necessitous widow, who had never been in the State, was entit’e1 
to the benefit of the act of 1852, a dictum we do not approve. 

As the right of Mrs. White accrued at the moment of her husband’s 
death, her subsequent removal from the State did not annihilate it. She 
was a resident of Louisiana during the coverture, and at its termination, 
and may well be considered as falling within the designation of ‘its own 
widows’, used in Stewart’s case (12 Annual 89.) when applying a different 
principle. 

The opponent argues that as the widow in this case has only the usu- 
fruct, if she is permitted to take the money out of the State, the mincr 
children may be deprived of the benefit which the act secures to them. 
To this suggestion it may be answered, 1. that it does not concern the 
creditor what becomes of the money if it be once ascertained and de- 
termined that it does not belong to the fund which he ean make availa- 
ble to the payment of his debt. And 2. we have no power to compel the 
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widow to give security for the production of the money at her death. 
She is the mother of the minors and hence their natural tutrix. 

The legislature has not thought proper to protect the interests of the 
minor further than they are in the Act which created this special provis- 
ion for them, although twenty-five years of experience under it must 
have presented cases not unlike the present, and it is not for us to sup- 
ply any omission which may be discovered in practically applying it. 

Judgment affirmed. 


No. 703. 
THE State vs. E. R. Kina. 


The recovery of a fine for the violation of a criminal statute is prescribed in six 
months from the time the fine is incurred. 
PPEAL from the Eleventh Judicial District Court, parish of Lincoln. 
Graham, J. 

Allen Barksdale, District Attorney, for the State. 

Garrett & Garrett, for defendant and appellant. 

The opinion of the court was delivered by 

Spencer, J. The defendant was indicted, tried and convicted, of the 
offense of retailing liquor without a license, under section 910 of Revised 
Statutes. 

The indictment charges that the offense was committed on tenth De- 
cember, 1875, and was presented and filed November 16, 1876, more than 
eleven months after the offense. 

The accused filed a motion to quash, or plea in bar of, said indictment, 
on the ground that the prosecution was barred by the prescription of 
six months, under section 986 R. 8S. The plea was overruled and defend- 
ant excepted. 

There was a verdict of guilty, and the court adjudged and decreed 
that the defendant pay a fine of $310, and in default of paying said fine 
that he be imprisoned for twenty days in the parish jail. Defendant ap- 
peals. 

The ruling of the court was erroneous. This is a criminal “ prosecu- 
tion” “for a fine.” Imprisonment is no part of the penalty for commit- 
ting the offense charged, but is the mere consequence of not paying the 
fine imposed. The court under said section could not inflict, as a punish- 
ment for retailing liquor, a term of imprisonment. It could only fine 
the guilty party. The prosecution, therefore, was to recover or inflict 
“a fine,” and was therefore preseribed. The law says no person “shall 
be prosecuted for any fine, * * * under any law of this State, unless 
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the prosecution for the same shall be instituted within six months from 
the time of incurring such fine,” ete. R.5S., sec. 986. 

We think that Merrick, C. J., correctly states the law in the case of 
State vs. Markham, 15 An. 500. iia 

It is therefore ordered, adjudged, and decreed that the verdict and 
judgment appealed from be set aside and annulled; and it is now decreed 
that the plea of prescription made by defendant in bar of this prosecu- 
tion be sustained and the indictment quashed. 


No. 656. 


STATE EX REL. FRANK VAUGHAN, District ATTORNEY PRO TEMPORE, VS. 
W. L. Ricumonp, SHERIFF. 
The law which empowers judges to suspend sheriffs from office, on account of the 


latters*neglect, or refusal to perform their duties, is constitutional. 
The office of district attorney pro tempore has not been abvlished. 


PPEAL from the Fourteenth Judicial District Court, parish of 


Morehouse. Ray, J. 

Frank Vaughan, District Attorney pro tem., for relator and appellee. 

Morrison & Farmer and Newton & Hall, for respondent. 

The opinion of the court was delivered by 

DeBuanc, J. On the thirteenth of June 1876, the defendant was, by 
a decree rendered by the judge of the fourteenth district, suspended 
from the discharge of his duties as the sheriff of the parish of More- 
house. That decree is based on a written statement filed by the district 
attorney pro tempore, that said sheriff has willfully failed and neglected 
to execute writs and orders to him directed, and to make return of the 
same to the courts by which they were issued. 

From that decree, defendant has appealed, and, as he did before the 
district judge, he contends here: 

First—That the office of district attorney pro tempore has been abol- 
ished by the first section of act No. 44, approved on the ninth of March 
1874, and that, as it is not sworn to, the statement of Frank Vaughn, as 
a private citizen, is insufficient. 

Second—That, if Vaughan was a district attorney pro tempore, he 
was without authority to act in this proceeding, because the district at- 
torney was in attendance on the lower court, when the aforesaid state- 
ment was filed. 

Third—That, so far as they relate to the suspension of sheriffs from 
office, sections 1177, 3592 and 3593 of the Revised Statutes of 1870, are 
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unconstitutional and void, because—l\st: the object of the law is not ex- 
pressed in its title—2d: a sheriff can be removed from office but by the 
~General Assembly. 

First—On the twenty-fourth day of February 1876, one Ingram Law 
killed R. A.Phelps. He was indicted for murder and a true bill found 
against him. At the foot of the indictment, there is the following declar- 
ation, written by the district attorney. “I refuse to sign this bill, for 
the reason of my relationship to the accused, and for other reasons.” It 
was after that refusal that the indictment was signed by Vaughan, as. 
district attorney pro tempore. 

Defendant’s counsel contends that the office of district attorney pro 
tempore was abolished by an act of the Legislature of the ninth May 
1874. We believe otherwise. 26 An. p. 548; State ex rel. Thos. Farrar 
vs. H. A. Garret. 

It is true, as a general rule; that district attorneys pro tem. can repre- 
sent the State only where the district attorneys are absent; but they can 
certainly do so, when, though present, the district attorneys are unable 
or unwilling to act. In this case, we must and do presume that, as one 
of the principal causes of the proceedings against the sheriff, was his 
failure to have arrested Law, the district attorney, for the reason which 
induced his first refusal, declined to attend to said proceeding and left 
that task to his substitute. Far from being an irregularity, this course 
was proper and commendable. 

Second—In his able and exhaustive argument, the attorney repre- 
senting the sheriff, contests the constitutionality of the law empowering 
the judge to suspend a sheriff. He maintains that this suspension is a 
removal, and that a sheriff can be legally removed but by the General. 
Assembly. 

What is a removal? It is the act of permanently displacing one from 
an office or post. What is a suspension? It is, exclusively, an inter- 
ruption in the exercise of the officer’s duties, of his authority. 

In every land, under every form of government, as a censure or as a 
penalty, ministers and priests, civil and military officers have been sus- 
pended and deprived of their emoluments and privileges. In the armies 
of the world, though an officer may have paid with his blood the right of 
wearing his sword, the power to suspend him has never been denied. 
Why then, if a sheriff has disregarded the duties imposed upon him by 
his commission, his oath and the law, hesitate to check his flagrant in- 
capacity, and guard society against the danger of his criminal negli- 
gence ? 

The delegation to a judge of the legitimate power to suspend a sheriff, 
when that sheriff has neglected or refused to perform his duties, is not 

prohibited by the constitution and not in conflict with any of its clauses. 
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The exercise of that power is indispensable to the existence of a court, 
for it would be far better to have no court, than to have one, the man- 
dates of which are ridiculed, despised and resisted. Those mandates 
should ever be a terror to felons, and, to be a terror, they must be exe- 
cuted. 

Third—One question remains to be examined, and that is: 

Has defendant, in his capacity of sheriff of the parish of Morehouse, 
discharged the duties of his office? He has not. 

Warrants were placed in his hands for the arrest of four parties in- 
dicted for murder. Two of those parties, Kennedy and Law, were 
fugitives from justice. One of them left the parish of Morehouse, but 
soon returned there. Two or three demonstrations were organized by 
the sheriff, for the published purpose of capturing those fugitives, but 
those demonstrations were too transparent to deceive any one. They 
were false pretenses, forged letters of credit drawn on the public credu- 
lity, and a notice to those who had violated the law, not to be on the high- 
way, at the store, the club-room or the church; and, for these vain dis- 
plays, these farces, the people are t> be taxed. 

Mr. Wright, one of the defendant’s deputies, testified “that Law had 
been at his house in Bastrop: he started out three times with Richmond, 
to assist in arresting Law; the first time they went a mile out of town, 
the second time two miles and afterward three miles. Richmond wanted 
to go further, but the posse refused. It was raining and the posse 
thought the sheriff was drinking too much. He heard every morning 
that Law had been in town. 

Mr. Rutledge’ said: Wright, the deputy sheriff, brought me a note, 
from Law, in which he asked me to come and see him. 

Mr. Grant is a resident of Bastrop. Law was at his house, told him 
to inform Richmond that he had come to stand his trial and not to put 
himself to any trouble: that he did not want to surrender before the 
commencement of the jury session. 

Richmond said: I do not think that those I summoned as a posse 
kept my movements secret. It seemed to be known all over town when 
I intended to go. 

As to Kennedy, according to the declaration of McGowan, he has been 
in the parish of Morehouse, and about his father’s place since one year 
or more. 

J. A. Ross, the principal deputy of Richmond, declared that, since the 
latter was sheriff, he had in hand many warrants against parties who. 
were not arrested, and that he never made a return with an affidavit 
thereto attached. 

One of the deputy sheriffs suggested to Judge Bussey that if a suffi- 
cient reward was offered, somebody would arrest Law. He inquired, 
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from the judge, whether the son of Dr. Phelps was going to offer a re- 
ward or not. 

McDowell was arrested for rape: defendant’s deputy testifies that, 
while he was eating his breakfast, his prisoner got away. It took him 
by surprise, for in his own language: “previous to the time of escaping, 
the prisoner had made no effort to escape. 

On the second of June 1876, Richmond was indicted and a true bill 
found against him, for having collected illegal fees; he was arrested and 
released on bond to appear before the district court. 

We pass unnoticed the minor details. 

Defendant was charged and stands convicted of a gross, manifest and 
unjustifiable negligence in the exercise of his duties as sheriff—of a 
negligence which amounts to a moral complicity with men indicted for 
murder. As remarked by Mr. Justice Martin, “those who minister in 
the temple of justice, from the highest to the lowest, should be above 
suspicion and reproach. None should serve at its altar, whose conduct 
is at variance with his obligations. Surely he, who can give his aid and 
sympathy to screen offenders, should not be trusted to take any agency 
in their prosecution.” 2 N.S. p. 703. 

The restricted lines of a parish or of a State should not place, beyond 
the reach of a warrant, those who are charged with murder. Those 
lines should be crossed, the murderer pursued, tracked and arrested. 
Until he accounts for the blood he has spilled, he should, in no corner of 
the world, be allowed to stop and to rest, much less should he be per- 
mitted to prowl, heedless and defiant, in the immediate vicinity of the © 
temple of justice and the grave of the victim. 

With as careless a sheriff as defendant was, the nefarious deeds of 
assassins and robbers would be encouraged and multiplied, for, they 
could, without apprehension, trample under their feet the laws of the 
State, of society and of God, the rights, the flesh and the lives of those 
who have been brought to trust to those laws for their protection. 

In so far as it orders the suspension of defendant, as sheriff of the 
parish of Morehouse, there is no error in the decree appealed from, and 
that decree is affirmed with costs. 


On APPLICATION FOR REHEARING. 


The opinion of the court was delivered by 

ManninG, C.J. An application for rehearing has been made by the re- 
spondent’s counsel. The zeal of the advocate has nearly betrayed him 
into indecorum. It would be justified if the consequences, imagined 
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and depicted by him, could legitimately ensue from our decision. His 
argument is that because the constitution has provided specific modes 
of removing certain officers, therefore a judge cannot suspend a subor- 
dinate officer of his court. 

Disciplinary power belongs to a court from its constitution, and the 
purpose of its creation. The judge impersonates the law. He represents 
its majesty, its dignity, its authority. The officers of his court are nec- 
essarily under his supervision. If either of them grossly neglect or 
violate his duty, as by contemning his authority or refusing to obey his 
legal orders, he should punish him for contempt. But when the officer 
contemns the law itself, when he puts its mandates at defiance, when he 
wilfully neglects or refuses to serve the process by which a criminal is to 
be arrested, and thus mocks at and despises the law which prescribes 
his official conduct, it is proper that the exercise of his functions should 
be suspended. The power to protect itself is inherent in a court. It 
dare not permit the arm of the law to be palsied by the contumacy of its 
executive officer. 

The constitution directs how certain officers shall be impeached, and 
also that all civil officers shall be removable by an address of the Gen- 
eral Assembly, except those whose removal is otherwise provided for by 
the same instrument. (art. 106.) Thus much for the mode of removing. — 
Then follows the provision to prevent an interruption of the public bvsi- 
ness because of a vacancy. (art. 122.) All officers shall continue to dis- 
charge the duties of their offices until their successors shall have been 
inducted into office, except in cases of impeachment or suspension. So 
then the suspension of any officer, so far from being discountenanced 
and abhorred by the constitution, is expressly mentioned in it. Such a 
thing may happen. The constitution foresees that it will happen. 

The Legislature therefore provided for the particular case, where the 
court from its inherent power would have a right to suspend, and pro- 
ceeded to guard it with restrictions. The act of 1868 prescribes the 
formal proceedings through and by. which the sheriff or his deputy, or 
the coroner or a constable who has failed to make an arrest, may be 
brought before the court. The prosecuting officer of the court must 
bring the delinquency of the sheriff or other executive officer, to the 
knowledge of the judge by a written statement, and any other person 
may do this if he swears to the statement, and upon hearing all parties, 
the power of suspension is conferred. (Acts 1868, p.161) The next sec- 
tion opens with these words:—it is the spirit and intention of this act-that 
the several judges in this State shall have a general supervisory control 
over the officers appointed by the law tp execute ‘the writs issuing from, 
and the orders of the courts—and this is but the enunciation of that 
power that courts must have, and must exercise if need be, unless their 
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authority is to be reduced to impotency, and their personation of the 
vigor of the law to be transformed into a mere simulacrum. 

‘The respondent says that a suspension sometimes may operate as a 
removal, as for instance when made near the close of the term of office. 
The enforcement of many laws produces effects not contemplated by 
the law. 

And he adds, this power is liable to abuse. So is all power. But the 
exercise of this power under this law is surrounded with formalities and 
deliberation of proceeding that guard against rash action, and secure to 
the officer a fair hearing. The very presence of this appeal before us 
shews that the judge cannot act arbitrarily to the detriment of the offi- 
cer, without the latter’s right to have the causes of the suspension in- 
quired into. And we have confined ourselves to the consideration of 
the suspension of an executive officer of a court by the judge of that 
court. . 

Rehearing refused. 


DISSENTING OPINION. 


Eaan, J. I regret that I have not been able to present fully the rea- 


sons which induce me to dissent in this case from the conclusions of the 
majority of the court. I, however, reserve the right of doing so here- 
after. I do not believe that under pretext of mere disciplinary power 
such as is necessarily and properly lodged in the courts for their own 
protection and efficiency, the sheriff, a constitutional officer, elected by 
the people, and whose term of office is fixed in the constitution itself, 
can be either suspended or removed from office in any other manner 
than that pointed out by the constitution. I do not think the Legisla- 
ture could itself exercise such power in any other manner than by ad- 
dress, and it can not confer it on other officers. I concur fully in the . 
general sentiments of the opinion prepared by Mr. Justice DeBlanc as 
the organ of the court. Such a record of official misconduct could only 
have come to us as the outgrowth of the disordered condition of things 
in this State under usurping governments too feeble and too little re- 
spected to enforce authority. 

Happily, we are now emerging from that unfortunate condition and 
may again look for the restoration and preservation of law and order 
through the aid of courts sustained by an energetic executive and a sup- 
porting public sentiment. There is, in my opinion, no longer excuse or 
occasion for such legislation as that invoked in this case. Every judge 
has the power independent of it, to punish the officers of his court for 
contempt of his authority or disobedience of his mandates. This may 
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be repeated as often as occasion may require, and once assurance is felt 
that this power will be exercised whenever necessary, its exercise will 
seldom become necessary. Meanwhile the business of court need not 
stop, as in case of inability of the sheriff to act, the law provides another 
officer, the coroner, to act in his stead, and, indeed, the sheriff's depu- 
ties might act none the less while he himself is undergoing punishment 
for contempt. This disciplianary power was always found sufficient, 
during the many years of normal government of the State, to the en- 
forcement of all proper authority. In my opinion it will be found now 
to be so again without a resort to the extraordinary legislation relied upon 
in this case, neither the origin nor probable objects of which can be 
commended. However richly deserved, I donot think, the ‘Suspension 
of the defendant was authorized by the constitution. 

No provision is made in that instrument ‘for the suspension of sheriffs 
atall. They may, however, be addressed out of office. The suspension 
in the present case was a practical removal by the mere order of the 
judge. When specific modes of proceeding are provided by law, espec- 
ially in a matter so important, they must be strictly pursued. 

This I understand to have been the uniform current of the decisions 
of this court. 


No. 708. 
Succession oF C. L. B. BorenscHeN. . * 


An opponent, of an, administrator’s account can contest no item. of. the account 
which he has not in specific, or in géneral terms, opposed. 

‘The law of this State prohibiting an individual from doing business under a firm 
name, does not affect a person residing in another State. 

‘To maintain his privilege on property sold by him, as to — persons, the vendor 
must record the sale. 

‘The proceeds of a policy of life assurance taken out by the } in favor of his 
wife, does not become a part of the community, but belongs exclusively to her 
and her heirs. 


re from the Parish Court of Ouachita parish. Slack, J. 


Cobb & Gunby, Franklin Garrett, and Robert J. Caldwell, for oppo-- 
nents. 

R. W. & R. Richardson, for administratrix. 

The opinion of the court was delivered by : 

Mawnina, C. J.- Charles Boffenschen died intest&te:in- March 1876 
leaving a widow and six. minor, ; children. His widow was appointed ad- 
ministratrix of his succession, and “after inventory had been made, she 
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obtained an order of sale to pay debts. Part of the movables were sold 
for cash in June of same year. The other movables and a lot with brick 
building (offered at first sale and appraisement not having been bid) were 
sold on twelve months credit in July. In the next month the other real 
estate was sold, and on the 26th of that month, the administratrix filed her 
final account and tableau of distribution, charging herself with sum total 
of sales as cash, less $23.20, a bid that was not paid, but taking care to 
' charge herself with $5.25 of the same bid subsequently realized. The 
assets are proposed to be distributed among the privilege and mortgage 
creditors, and are nearly consumed by them. The ordinary creditors op- 
pose on various grounds. 

Many items are opposed in oral argument and brief which are not 
specifically mentioned in the oppositions, nor is there a general clause 
in them under which the intention to oppose such items might be in- 
cluded. The representative of a succession is bound to prove each sepa- 
rate item of his account whether opposed or not. The opponent is a 
defendant or respondent. His opposition is an answer. If it does not 
contain a general clause indicating opposition to the whole account, 
(which may be assimilated to the plea of the general issue) the opponent 
will be confined in his contestation to those items specifically mentioned. 

One of the opponents excuses the absence of specific objections, alleg- 
ing that the administratrix made no tableau shewing who were creditors, 
or how she had converted the property into money, or by what author- 
ity she had paid debts, but had merely furnished a balance sheet, debit- 
ing herself with so much cash on.the one side, and crediting herself with 
the sums paid or. proposed to be paid to creditors on the other. This 
allegation is not sustained by an examination of the account. 

It has been a widely-adopted practice in this State to file what the pro- 
fession have. called. a tableau of debts i. e, a statement of the namie, 
amount, and rank of all the admitted claims against the succession, pre- 
paratory to and in advance of their payment. The Code of Practice 
nowhere seems to require it, but such tableau serves many useful pur- 
poses. That Code does require that persons holding claims against 
successions shall present them to their representatives for recognition, 
who shall write that recognition upon the back of the claim or on an 
annexed paper.. Arts. 984—7. This was done in this case. ‘The oppo- 
nents are recognized as creditors. The tableau that the Codes require is 
one of Distribution (C. P. arts. 988. 993. Civil Code, arts..1168 et seq. new 
no. 1180 et seq.) which differs from an account technically in this, that 
such tableau is a statement of the manner in which the representative.of 
the succession proposes to distribute the funds in hand, shewing what 
claims either of privilege, mortgage, or ordinary kind he is prepared to 
pay with their rank, while an account is what its name imports, i. e. a 
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statement of the moneyed assets which the representative has received, 
debited to himself, and on the opposite side, a similar statement of the 
moneys he has actually paid out, credited to himself. It is in short an 
exhibit of his gestion so far as it has gone, and such account is intended 
by the law to be filed annually, and when it is a final account, the gestion 
is completed. ‘When therefore a creditor alleges that he has not been 
paid, and complains that he has not been placed on an administrator’s 
account and opposes it therefor, the allegation of non-payment contains 
within itself the reason why he has not been placed on the account. It 
is because he has not been paid that he was not placed on the account, 
since that shews only the amounts which the administrator has paid. 

In the present case, the account shews the moneys received from sales, 
giving date and amount of each separately, so that the correctness of 
each item may be at once verified by examination of the proces-verbaux 
thereof, and on the other and opposite side is a statement or list of the 
claims paid, or proposed to be paid, to the officers of Court, for burial ex- 
penses etc., taxes, privileges, mortgages, commissions, each in its order, 
shewing a balance of $25.35 for distribution among the ordinary cred- 
itors. 

A specific opposition, so far from being impracticable, was easy to be 
made, e. g. the taxes due the State, and those due the town of Monroe, 
are both placed under the head of privileges separtely, and any opponent 
can perceive the rank assigned them, amount, the year payable, etc. 

The opponents claim that the administratrix should be charged with 
$43.65 for inventoried property not sold, but do not specify what articles 
are meant. They also insist that she should be charged with $17.95 the 
difference between the bid which was unpaid, and the sum that she col- 
lected from the delinquent bidder afterwards. She acted discreetly in 
receiving the small sum on the bid rather than burthen the succession 
with the expense of a re-advertisement of the articles which were ap- 
praised originally at $23.20. It appears she neglected to sell the ‘sign’ of 
the deceased, hung over his door or attached to the store, and which was 
appraised at $4.50. She has been charged with this sum. 

If there were no graver matters than these complained of touching 
proceedings that are exceptionally regular in form, and pains-taking in 
accuracy, we should have little trouble in disposing of them, but the rank 
and priority of mortgage is involved, and also the right of the creditors 
to include the life insurance Policy of deceased among his succession 
effects. , 

D. F. Conover & Co. holds a note of deceased secured by mortgage 
upon a lot with brick store upon it, which was recorded October 28th, 
1875. Thos. N. Conner holds a judgment against the deceased upon a 
claim for building the store, in which his privilege as contractor, builder. 





SUPREME COURT OF LOUISIANA, 





Succession of Bofenschen. 





and furnisher of materials is recognised, dating from 29th. Nov. 1869, 
and which privilege had been recorded on that day. He also holds a note 
for materials furnished in repairing the store, which had been recorded 
July 21st. 1875. Conner’s two privileges have precedence therefore over 
Conover’s mortgage upon the proceeds of sale of that property, and the 
administratrix thus ranked them. 

Conover & Co. claim also a privilege as vendor upon the jewelry which 
formed part of the stock of deceased. The note which is secured by 
mortgage is the same that was given for the jewelry, it is alleged, but it 
is not so expressed, and if it had been, it was not recorded. Recording 
a mortgage upon the brick store and lot cannot be considered a preserva- 
tion of a privilege upon a lot of jewelry, nowhere expressed either in the 
note or mortgage. Nothing was of record to connect the’ jewelry with 
the note, and the creditor permitted it to be sold with a mass of other 
movables. 

One of the opponents contests the right of Conover & Co. to appear in 
court to claim anything, because David F. Conover is the only person 
who composes that firm. It is sufficient answer to this to say that 
David F. Conover resides in Philadelphia, and does business there under 
the style of D. F. Conover & Co., and the prohibitory law invoked by 
opponent does not assume to control the assumption of such business 
name outside of the jurisdiction of this State. 

The mortgages of Younge and others were paid out of the fund aris- 
ing from the sale of the property specially mortgaged to them except 
$127.59 which was properly ranked as an ordinary claim. The rent de- 
manded of the widow for four months occupation of the marital domicil 
was properly rejected’ under every aspect. Civil Code, art. 2391 new no. 
2422. 

The deceased had insured his life for four thousand dollars in favor of 
his wife and children. The widow collected the amount of the Policy, 
and did not include it among the effects of the succession when she filed 
her account. The opponents allege that the sum thus received by her 
belongs, to the succession—that the premiums paid by the husband on 
this policy were from the community fund, and the amount of the policy 
when collected must belong to the same fund—that the husband cannot 
transfer or donate to the wife community property to the prejudice of 
the creditors of the community—and if she acquired it by the stipulation 
pour autrui, it is null because forbidden. 

The point has been twice before this court. In Hearing’s case (26 An- 
nual 326.) there was an alleged separation of property between the 
spouses, but in that of Clark (27 Annual 269.) as in this, there was a com- 
mmunity of acquets. The facts of this last case present-the decision in 
bolder relief than is likely to again occur. Clark and his wife died on 
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same day. His death was a few hours before hers. The husband or in 
other words, the community owed rent for the house in which himself 
and his wife lived. He had but little property, not enough to pay his 
rent. He had insured his life in his wife’s behalf. His lessor, unable to 
realize the rent from his scanty effects, sought to make this life-policy 
answerable for it. It was held that the money derived from his 
policy belonged to his wife’s succession, and it was decreed to her lega- 
tees. The objections made by the opponents in the present case are the 
same as those considered in these cases, and pronounced untenable. The 
policy on the decedent’s life issued to his wife for the benefit of herself 
and children. The premiums were paid by the husband out of commu- 
nity funds, over which he had control as head and master thereof. The 
most that could be claimed would be the reimbursement of the premiums 
to the community, but we do not think that claim well founded. 

The parish court amended the account by increasing the balance for 
distribution among the ordinary creditors by a small sum. 

It is ordered, adjudged, and decreed that the judgment of the lower 
court is affirmed the costs of appeal to be paid by opponents. 


No. 698. 
THE STATE vs. JOSEPH COLBERT. 


The admission by the plaintiff that an absent witness of defendant would, if pres- 
ent, swear to certain facts, will not debar the plaintiff from disproving the facts. 

What a witness has deposed in a previous examination, in the same case, is admis- 
sible to rebut his testimony. 

In a criminal case the judge may, even after the evidence is closed, reopen the case 
at any time before the argument begins. 

The juries in criminal eases, as a rule, should not be permitted to take with them 
to their places of consultation any part of the evidence that nay be in writing. 
They must rely on their recollection of the evidence. 

PPEAL from the Eleventh Judicial District Court, parish of Union, 
Trimble, J. 

Robert J. Vaughn, District Attorney, for the State. 

J. 8. Young, for defendant and appellant. 

The opinion of the court was delivered by 

Spencer, J. The defendant was indicted, tried and convicted of the 
larceny of a hog and sentenced to two years in the penitentiary. 

Before trial he filed an affidavit for continuance on account of the ab- 
sence of one Joe Mays and two other witnesses, whose testimony hé 
swore was material, stating the facts he expected to prove by them. 


The district attorney admitted that the witnesses named, if present, 
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would swear to the facts stated. The defendant thereupon announced 
his readiness for trial, without requiring the State to admit the truth of - 
the facts stated in the affidavit, as he might have done. 

For the purposes of the trial, therefore, the three absent witnesses 
were to be considered as having been put upon the stand, and as having 
testified as stated in the affidavit which was accordingly read to the 
jury by the defendant’s counsel as part of his evidence. 

The district attorney thereupon offered the testimony of said Joe 
Mays, taken contradictorily with the accused, on the preliminary exam- 
ination, and also the testimony of one Hudson, in rebuttal, and as im- 
peaching the statements of the witnesses as sworn to by the accused 
and admitted by the State. This evidence on part of the State was ad- 
mitted by the court after the district attorney had announced that he 
had closed. To this evidence the accused by his counsel objected— 

First—That the statement of the testimony of the absent witnesses as 
given in the affidavit can not be contradicted. _ , 

Second—That after announcing that the testimony was closed, the dis- 
trict attorney could not offer further evidence. 

Third—That the testimony taken before the committing magistrate 
was not admissible unless the witness was dead or absent from the State, 
which was not shown. 

In answer to the first and third jection, it suffices to say that the 
statements of the affidavit were, for the purposes of ‘the trial, taken and 
considered as the evidence of the absent witnesses, and therefore could 
be contradicted or discreditedin precisely the same: ways that their testi- 
mony, if actually given, could be. 

One of the modes of discrediting a witness is by chorale, that he had 
sworn differently on a previous examination; and’ this fact would be best 
proved by the- record of that examination. ‘If the objection had. been 
that the State had not laid the foundation for’ its‘aditission by asking 
the witness if he had ever previously sworn. differently, it. would have 
been perhaps good, but that objection was not made, and we cannot 
supply it. i. ry 

As to the second objection, it was a matter to na left t to. the sound dis- 
cretion of the judge, whether he would, after the State announced that 
it had closed, and before argument. began, allow. further: evidence, We 
see no reason to suppose the eecnel abused. this discretionary power in 
this case. . — Lows 

The counsel of ome gerther asked the snes to main the jury, on 
retiring to consider their verdict, ta. take with them his affidavit afore- 
said, stating the facts that; it-was. admitted. the absent witnesses would 
swear to. The judge, we think, properly refused. The affidavit had 
been read to the jury, and constituted only part of the evidence submit- 
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ted to them. The evidence in criminal cases is to a great extent-oral, 
and never reduced to writing. It would not be proper to give the jury 
part of the evidence. They must rely upon their memory; and it is not 
the practice in criminal cases to allow the jury to take writtey, evidence 
offered with them to the jury room. Cases might arise when the judge 
in his discretion would permit it to be done, as where it was necessary 
for a jury to compare handwriting or other similar instances, but the 
present case does not fall within the classes referred to. 
J udgment affirmed with costs. 


DIssENTING OPINION. 


Eaan, J. I dissent from so much of the opinion read by Mr. Justice 
Spencer, as the organ of the court, as sustains the ruling of the court 
below in admitting, against the objection of the counsel for the accused, 
the deposition of a witness taken on the commitment trial to contradict 
the admissions made by the counsel for the State embodied in the affi- 
davit of the accused. I think this was error. The State by making the 
admission induced the accused to go to trial on the faith and assumption 
that the statements of fact in the affidavit should be taken as the evi- 
dence of the witness and contained no basis for the subsequent introduc- 
tion of evidence of different statements at another time, the right to 
inquire into which had, I think, been waived by the State by the admis- 
sion of the affidavit. As independent evidence, the deposition was liable 
to the objections made. It must ‘be supposed to have influenced the 
verdict. The court should not have allowed the case to be reopened to 
receive this evidence, and could not control its effect. A new trial should 
be ordered. 


No. 695. 


Tue State vs. Top JOHNSON. 


A question put to a witness in a criminal proceeding which suggests the answer, is 
not the less leading because propounded in the alternative. 
A verdict of guilty on the offense charged, when a different offense only has been 
proved, should be set aside by the court a qua. 
If the description of stolen property, in an indictment, is too general, it may, by 
permission of the court, be amended. 
PPEAL from the Fifth Judicial District Court, parish of East Felici- 
ana. McVea,J. Trial by jury. 
J. H. Lamon, District Attorney, for the State. 
W. F. Kernan, for defendant and appellant. 
The opinion of the court was delivered by 


Eaan, J. The defendant was tried, convicted, and sentenced to fifteen 
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months imprisonment at hard labor in the penitentiary, upon the charge 
of larceny of “an animal of the cow kind.” After an ineffectual motion 
for new trial, and an equally ineffectual motion in arrest of judgment he 
has appealed. 

The first ground of error assigned is that the court permitted the dis- 
trict attorney to ask one Guy, his own witness, and not shown to be hos- 
tile to him or the prosecution, or reluctant to. give evidence, the leading 
question, “did or did not accused acknowledge to you that he had 
marked the calf?” the said question being leading and suggestive of the 
answer. We think this was error, and the fact that the question was 
put in the alternative form does not remove the objection. Such form of 
question was not allowable at common law; nor here, under the statute 
which adopts the common-law rules of evidence in criminal proceedings. 
1 Greenleaf, 5434 Phillip’s Ev. vol. 2, p. 888; same page, 888, n. 572. 

The propriety of this rule is the more manifest because the question 
asked appears from the record to have elicited the principal, if not the 
only, evidence on which the accused was convicted, and that, too, in the 
shape of admissions made to a witness under such circumstances that 
the fact could not be contradicted. 

The second ground of error assigned is that the court erred in refusing 
a new trial, because the only offense proved against the accused was that 
of “ marking a calf,” which does not constitute larceny. 

That such is the law is beyond question, and a bill of exceptions in the 
record makes it almost certain that altering the mark of a calf, the prop- 
erty of another, which is of itself a substantive and distinct offense, was 

‘the extent of that proved against the accused. But whether so or not, 
that fact was elicited improperly, as we have seen, under the first head, 
and we must suppose that it materially influenced, if it did not al- 
together induce, the verdict of the jury. 

The third ground of error is that the information is bad, for not speci- 
fying the particular animal of the cow kind charged to have been stolen. 
It is certainly very loose pleading to charge simply the larceny of an 
animal of the cow kind, and is too uncertain to be encouraged. This 

~ was, however, one of those things which, under section 1047 of the Re- 
vised Statutes, the court might have permitted to be amended, it being, 
in the language of the statute, “the name or description of a thing 
named or described” in the information. While, however, we are not 
disposed to encourage so loose pleadings, we are not prepared to arrest 
the judgment for a matter which might have been, and may yet, under 
leave of the court, be amended under the view we have taken of the case 
otherwise. It may be as well, however, to remark, that this information 
is loosely drawn, and we recommend, in the public interest, more careful 
pleadings in such matters in future. 





eh aseniamadl 
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For the reasons assigned, it is ordered, adjudged, and decreed that the 
verdict and sentence appealed from be annulled, avoided, and set aside, 
and that this case be and it is hereby remanded to the court below, to : 
be proceeded with according to law and the principles herein announced. 





No. 557. 
Joun T. LupELING vs. Mary H. Fetton anp HvusBanp. 


A discharge in bankruptcy, like prescription, does not expunge, but merely bars 
the recovery of debts, and if not specially pleaded, will not be noticed. 

Neither a decree of separation of property. nor her husband’s discharge in bank- 
ruptcy, will relieve the widow from liability for one half the community debts, / 
should she accept the community. ) 

The widow who sells a part of the community property for her own benefit, thereby 
accepts the community. i 

The liability of the widow for her share of community debts is prescribed in ten 
years from her acceptance of the community. 


PPEAL from the Fourteenth Judicial District Court, parish of 
Morehouse. Ray, J. 

C. T. Dun, for plaintiff and appellant. 

Todd & Brigham, for defendant. | 

The opinion of the court was delivered by 

Spencer, J. This suit is against the defendant to make her liable for 
the debt of her former husband, James G. Felton, upon the ground al- 
leged that she had accepted the community which it was stated existed 
between her and Felton at the time of his death, by using and disposing 
of the community property. 

The answer contained in substance: 

First—A general denial. 

Second—aAn allegation that previous to Felton’s death, defendant had 
obtained against him, in 1869, a judgment separating them in property 
and dissolving the community. 

Third—That Felton became a bankrupt in 1868 and surrendered what 
little property he had in bankruptcy. And that at his death he left no es- 
tate whatever. 


Fourth—It ‘was alleged that no legal judgment was ever rendered 
against Felton in favor of plaintiff as alleged. That after his surrender 
he was never legally represented in the proceedings. 

Fifth—That after Felton’s death, she had made a declaration before 
the recorder showing the above facts in regard to Felton leaving no es- 
tate and no property, and the previous dissolution of the community, 
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with a view of relieving herself of any suspicion of having accepted the 
community, or of there being any community-to accept. 

~Sixth—She denies that she was in any manner liable for the debt sued 
for, or for any of Felton’s debts. 

Seventh—She pleaded against the demand the prescription of one, 
three and five years. 

Counsel on both sides have lengthily and exhaustively discussed the 
second and third grounds of defense; but under the view we have taken 
of this case, we do not consider either ground as materially affecting its 
conclusion and decision. 

A surrender in bankruptcy does not operate, or have the effect of, a 
payment. Payment extinguishes absolutely the obligation, both morally 
and legally. Bankruptcy is simply a bar to the enforcement of it. If 
bankruptcy extinguished a debt, then when the principal obligor thereof 
took its benefit, the surety of that debt would be discharged. In other 
words, the very contingency (to wit: insolvency of the debtor) which 
necessitates and occasions suretyship would extinguish it. The dis- 
charge or bar resulting from bankruptcy not extinguishing the debt, but 
leaving the natural and moral obligation to pay in all its force, it follows 
that unless pleaded in defense by the debtor it is waived; and that a 
judgment rendered against a bankrupt who does not plead his discharge 
in bar of the action, is just as valid as a judgment against a debtor on a 
prescribed debt, where prescription is nut pleaded. 

We see no reason therefore to doubt the validity of plaintiff’s judgment 
against James G. Felton. . 

Nor do we understand or see the force of defendant’s argument as to 
the effect of the bankruptcy of James G. Felton on the wife’s liability for 
community debts, if she be held to be a partner. If she accepted the 
community either expressly or tacitly, his discharge would not protect 
her from pursuit for her half of the debt. As we have seen, a discharge 
in bankruptcy is not a payment. When her husband went into bank- 
ruptcy, the debts of the community were not thereby paid or extin- 
guished: and if afterward, by the happening of the necessary conditions, 
to wit: dissolution of the community and its acceptance by her, her lia- 
bility for those debts became absolute, she could not plead his discharge 
in bar of an action against her; no more than could one jeint or solidary 
debtor, plead the bankruptcy of his co-debtor. So we see it is matter 
of no moment in this case whether James G. Felton went into bank- ' 
ruptcy and was discharged or not, if it is true as alleged by plaintiff that 
his debt was a community debt—that on the dissolution of that commu- 
nity, whether by death or judgment, defendant accepted it. 

Nor is it material to the decision of this cause, whether the commu- 
nity between Felton and the defendant, was dissolved by a judgment or 
by death. 
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Theimportant question is, after it was dissolved, did she accept it, either 
expressly or tacitly? Happily we are all agreed that in one or the other 
way, it was dissolved. We are equally agreed that the acceptance may 
be express or tacit—by words, or by deeds only—and that having ac- 
cepted in either way, the wife is liable for one half of the community 
debts. 

The only difference between the cases where the dissolution is by death, 
and where it is by judgment, is that in the former the wife is presumed 
to accept unless she renounces, and in the latter, she is “ supposed” to 
renounce unless she accepts. But the effect is the same in both cases, 
when she has accepted. See C. C. 2410, 2413, 2414, 2415—2420—12 An. 77, 
13 An. 470. 

That the wife has the right and power to accept the community when 
it is dissolved by judgment, is clearly and explicitly shown by article 
2430 of the Civil Code, and that that acceptance may be express or tacit 
is equally indisputable. See cases above cited. If therefore it is shown 
that plaintiff's debt is one of the community, and if defendant has ac- 
cepted expressly or tacitly, she is certainly liable to pay one haif of it, 
unless barred by prescription. 

There is no pretense that she ever expressly accepted the community, 
but it is urged that she did so tacitly, by taking possession of its effects 
and disposing of them for her own benefit. There was a mass of testimony 
taken on this question, and it would be impracticable for us even to at- 
tempt its recapitulation. We have read and considered it with care, and 
must say that, (aside from the legal presumption that the effects found 
in the possession of the parties at its dissolution belong to the commu- 
nity) the proof satisfies us that there were at least four or five mules 
and perhaps other effects belonging to the community, and that the de- 
fendant sold and disposed of them for her own benefit. This act was a 
tacit acceptance and notwithstanding any “supposed ” renunciation re- 
sulting from her silence after judgment of separation, “ makes her liable 
as a partner.” 12 An. 77; 13 An. 470; C. C. 2418. 

But her liability as a partner is only for one half of the debts. True 
she would be responsible to the administrator or heirs of her husband 
for the amount of the value of his half of the community effects so dis- 
posed of by her. But in this case there is no proof in the record which 
enables us to determine that value. We do not agree to the proposition 
that we can take judicial cognizance of such values, Besides if the crops. 
of 1870 be held to have been community, it is shown that it was absorbed 
by the expenses of making it and perhaps other privileged claims. 
against the community may have been paid by the widow. Besides. we 
are not prepared to say that a -mere creditor of the estate of the hus- 
band, can recover in such a demand—because she only owes the amount- 

46 * 
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of the value of the husband’s share of the common effects. She owes 
that to the estate of her husband and not to any particular creditor 
thereof. 

The plea of prescription of one three and five years interposed by the 
defendant. can not be sustained. She accepted the community in 1871 
and this suit was brought in 1874. Her obligation to pay half of the 
debts of the community flows from a quasi contract, from an assumpsit 
implied by law from her act of acceptance. The prescription applicable 
to such an action is that of ten years. OC. C. 3544. 

It is therefore ordered adjudged and decreed that the judgment ap- 
pealed from be avoided and reversed, and it is now ordered and decreed 
that John T. Ludeling have and recover of the defendant Mary H. Fel- 
ton, four hundred and sixty dollars with five per cent interest thereon 
from first of January, 1868, and costs of both courts. 


No. 617. 
Sarau L. Lay ET AL. vs. Succession or Extras O’NEIL. 


The homologation ofa tutor’s accounts, even when had contradictorily with the un- 
der-tutor, is not conclusive on minors, who may, after majority, contest the ac- 
counts. fs , 

The citation of an heir, by the tutor, to oppose an account rendered by the tutor 
after the heir is of age, puts at issue all of the accounts rendered by the tutor 
while the heir was a minor, andthe latter must then and there oppose all of those 
previous accounts, or be concluded by them. 

Pending the existence of a civil war, any government that may arise capable of en- 
forcing obedience, within certain territorial limits, is entitled to exact it, and no 
person, under the sway of such government, can be prejudiced in any manner 
for yielding it obedience. 

A tutor who has done.all, in the management of a minor’s property, that a prudent 
administrator could do, can not be held for more than the revenues actually 
yielded by the property. and the actual proceeds of its sale. 


_ from the Parish Court of Bossier parish. Fort, J. 


J. D. Watkins, for plaintiffs and appellees. 

Land & Taylor and J. A. Snider, for defendant. 
- ,The opinion of the court was delivered by 

Mannina, C.J. Isaac Lay died in Bossier parish in 1859, leaving an 
estate and several minor children.. Elias O’Neill was appointed admin- 
istrator of the succession, and satisfactorily closed his administration 
by final account, duly homologated August 4, 1860. He was then ap- 
pointed .tutor to .the minors, and between that date and his death in 
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April 1871, he filed eight accounts of his tutorship. His widow is his 
executrix, and is defendant in this suit. 

About six months after his death, the children of whom he had been 
tutor sued his succession to recover one hundred and thirty thousand 
dollars, due them for alleged maladministration. That suit was before 
the District court of Bossier parish, and on appeal in 1873, our predeces- 
sors dismissed it on a plea to the jurisdiction. Lay v. O'Neill, 25 An- 
nual, 608. 

They then instituted suit in the Parish court of Bossier for one hun- 
dred and four thousand dollars, in currency and about twenty-six thou- 
sand dollars in gold, and in 1875 on appeal, that suit was dismissed by 
sustaining an exception to the form of the action. 27 Annual, 643. 

In the autumn of that year the present suit was commenced, alleging 
the tutorship, the maladministration, the rendition of eight accounts and 
the objections to them, the death of the tutor, the qualification of his 
widow as executrix, and praying that she be ordered to render an account 
to the plaintiffs of her testator’s tutorship of them. The order was 
made, and she obeyed it. 

The defendant, complying with this order, made the eighth annual ac- 
counts a part of her answer, and averred that the fifth of them included 
and recapitulated the balances embraced in the first four, and that it 
was homologated contradictorily with Elizabeth Lay, one of the plain- 
tiffs, and her husband Joseph Robertson, as well as with the under tutor 
of the other heirs on 15th. of June 1866. After the rendition and ho- 
mologation of, the sixth and seventh accounts contradictorily with the 
under tutor, the same process was gone through with the eighth on Oct. 
14, 1869, and contradictorily with Sara Lay and her husband, Boykin. 
The defendant pleads these judgments as res adjudicata, and that under 
art. 149 of the present constitution, they are conclusive against all par- 
ties to them upon all matters embraced in them, and finally pleads pre- 
scription to the action. 

The plaintiffs, four in number, viz the two above mentioned, and 
Nancy, who became Mrs. Swann in October 1869, and Franklin, all op- 
posed the account, and the matter now before us is the Account, ren- 
dered for O’Neal’s tutorship, and the Opposition thereto. The various 
objections set forth in the opposition will appear as we proceed. 

The first account of the tutorship was filed in May 1861, shewing a 
balance due the tutor of $6118.85. He gives the reason for this in his 
petition accompanying that account. “There was a large debt due the 
minor heirs of Benjamin Lay which was about to be sued on, and which 
had it been done, would have been ruinous to them; and knowing which 
and having money of his own and feeling great personal interest in the 
welfare of his wards, he advdneéd thé money for the paymént*of thie 
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same.” The verity of this declaration is nowhere impugned. After 
citation to the under tutor, this account was homologated Aug. 3 1861. 

The 2d account, after citation, was homologated March 7, 1863. 

3d account was filed, and publication made thereof April 6 1864 

4th account was filed and published April 29 1865 

5th account was homologated June 15 1866 

6th account was homologated June 6 1868 

7th and 8th accounts were homologated Oct. 14 1869 

No attempt appears to have been made to take any order on the 3d 
and 4th accounts, except for publication of the notice that they were 
filed, and no explanation of that omission is needed when the respective 
dates of their filing is observed. The 5th. account is a resumé of all that 
preceded it, and includes also the additional receipts and disbursements 
since the last, and shews a balance in favor of the minors of $5,347.63. 
By this time one of the heirs, Elizabeth, had married, and both herself 
and husband, as well as the under tutor to the other heirs, were cited 
personally. On July 12, 1867 this heir executed a receipt to O’Neill her 
former tutor in full of all moneys and balances due her on account of his 
administration as tutor, and her husband Robertson signed the receipt 


with her. 
The 6th. 7th and 8th accounts are presented by O’Neill as the tutor of 


the three other heirs (Mrs. Robertson having no interest in the fund to 
be accounted for) and though the last two accounts were homologated 
on same day, the 7th. was filed and published June 16 1868, and the 8th. 
on Sept. 9 1869. Before this last date, Sara had become Mrs. Boykin, 
and she and her husband were cited personally as well as the under tutor 
of the remaining two minors. 

After the 5th account had been homologated, the property was sold to 
effect a partition in December 1866, and on the 31st of that month, Mrs. 
Robertson received six thousand three hundred and seventy nine dollars 
and 62 cents in gold as her share of the proceeds of that sale. 

Between March 5th. 1869 and March 21, 1871 Mrs. Boykin was paid 
seven thousand four hundred and fifty-four 48-100 dollars, which was in 
excess of the sum shewn to be due her. Separate accounts had been 
kept with each heir after the 5th. 

Nancy or Addy Lay, as she is called in different parts of the pleadings 
had married W. M. Swann, and between Dec. 8 1867 ard March 21, 1871 
‘had ‘received four thousand two hundred and forty five 95-100 in gold, 
nd three thousand four hundred and fifty eight 07-100 in U. S. cur- 
‘rency, and this is in excess of her share according to the account. 

‘Franklin Lay had received two thousand and ninety nine 02-100 dol- 
Mars after the filing of the 8th. account, which was nearly the balance due 
‘aim as stated thereon. His share of the proceeds of the sale of Dec. 
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1866 is not included in this, nor commissions of tutor. A summarized 
statement in figures will be clearer than the recital. 


Tutor IN ACCOUNT WITH FRANLKIN Lay. 


, De, To Ral. Gao Ol Be. QOOOUEE. ... o.oo hc ece cd csewe ccs $2,377.65 
“ share of sale of 1866 6,385.52 


$8,763.17 


Cr. By payments $2,099.02 
‘ © coms. thereon 209.90 
* gssets delivered to new tutor , $5,050.41 





apparent sum due Franklin Lay........................ $3,712.76 
The sum overpaid Mrs. Boykin is $3721.07 
and that overpaid Mrs. Swann is 


$4,165.96 
and as this is larger than the sum apparently due their brother, the 
counsel for the O’Neil succession ask us to deduct the one from the 
other, and thus relieve the tutor’s estate. 

The plea of prescription to the action of the Lay heirs is not good. It 
is argued that the ‘ action against the tutor respecting the acts of the tutor- 
ship’ means technically a suit for an account, like the present, which 
was not instituted until more than four years after the two eldest had 
attained majority, and hence as to them it was prescribed. The suit 
first instituted was against the tutor, respecting the acts of the tutor- 
ship. It alleged an indebtedness resulting from his tutorship, and-was 
such a demand as prevented the acquisition of prescription. It was 
followed by the second which renewed the demand. Service of process 
in these two suits brings the heirs within the time when they may have 
their action against their tutor. 

The judgments, homologating the several annual accounts, are pro- 
visional merely, and do not conclude the minor, who has a certain time 
after the termination of his pupilage to object to them, even though his 
under tutor may have been cited and appeared for him. Stafford v. Vil- 
lain, 10 La. 329. Bry v. Dowell, 1 Rob. 111. Succession of Tucker, 13 
Annual, 464. But after the pupilage is terminated, and the heir is cited, 
he is bound to take notice of the account to which the citation refers, 
and of all others previously filed to which that is a pendant, and to ob- 
ject to it and oppose its homologation, under penalty of being concluded 
by the judgment. The plea of res judicata, opposed by the executrix in 
this case, so far as it is based upon the judgments upon the annual,ac- 
counts after citation of the under tutor, can not be maintained. But 
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some of these accounts were final as to some of the heirs. As each one 
attained majority or married, and was cited, and settled with, the judg- 
ment thus rendered may not only be pleaded as the thing adjudged, but 
the settlement or payments made under the judgment may well be 
pleaded in bar of any future action. Yet more. It is questionable 
whether the heir can be permitted to file an opposition to the final ac- 
count of his tutor, with whom he has settled the affairs of the tutorship, 
and to whom he has given a receipt and acquittance, before he has at- 
tacked the tutor by a direct action to annul his receipt. Haydel v. 
Poursel, 1 Annual, 38. Kellar v. O’Neal, 13 Annual 472. 8 

The opponents repudiate the payments to each of them after the ren- 
dition of the acceunts, and after each one, successively marrying, had 
been cited, and take shelter under art. 355 of the Code (art. 361 of the 
Revisal). which annuls agreements between tutors and pupils unless en- 
tered into after rendering a full account &c., which must be made to ap- 
pear by the receipt of the pupil ten days previous thereto. It would be 
a reproach, if the Code furnished a shelter to those who seek to do an 
injustice by repudiating payments made to them in discharge of their 
tutor’s liability. And that this article was not thus intended, has been 
long ago ruled by this court, even when the liability of the tutor was 
discharged, not by the payment of money, but by the delivery of prop- 
erty, its equivalent in value. Chapman’s Case, 13 Annual, 228. 

Great reliance is placed by the counsel for the tutor’s succession om 
the effect of art. 149 of the constitution of 1868. They contend that 
under it, the judgments of homologation rendered between January 1861 
-and 1868 are valid and final, and they argue on the basis or theory, that 
judgments rendered during the late war between the States, in a locality 
that was under the sway and subject to the jurisdiction of the Confed- 
erate States, would not have heen valid without ‘an act of grace,’ such as 
that Article of the present constitution. 

This is not the theory that pervades the juridical history of the world. 
Every country that has suffered the calamity of intestine strife, and that 
has witnessed one portion of its subjects or citizens armed in hostile 
array to another, has acted upon the theory, that a government was en- 
titled to obedience if it had the power to enforce it, and judicial tribunals. 
have uniformly acted upon and applied this principle. As merely an ab- 
stract proposition it is so wise, and its application practically to human 
affairs has been found so salutary, that it is not to be supposed the 
framers of the constitution of 1868 were unmindful of its existence, or 
that they intended art. 149 to be more than a recognition of a rule that 
the experience of mankind, illumined by the gleam of centuries, has 
found necessary for its peace. 

In the fifteenth century, and within so small a territorial area as Eng- 
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land, two hostile governments disputed with varying success for su- 
premacy, and acquired or lost the possession of tracts of country with 
frequent alternations. During these wars of the Roses each government 
enforced the obedience of the inhabitants under its territorial sway, and 
they who rendered such obedience, whether it was enforced or voluntary, 
were not held to suffer for it. Blackstone thus exhibits the practical ne- 
cessity for this doctrine, and its early recognition. ‘“ When therefore an 
usurper is in possession, the subject is excused and justified in obeying 
and giving him assistance: “therwise, under an usurpation, no man could 
be safe: if the lawful prince had a right to hang him for obedience to the 
powers in being, as the usurper would certainly do for disobedience.” 
Comm. Book 4 marg. 78. 


* 

Nor are there wanting decisions of the highest court of our own 
country upon the extent of temporary sovereignty. In 1814 the port of 
Castine was captured by the British forces, and remained under their . 
command and control until after the ratification of the treaty of peace. 
During this period, the British government exercised all civil and mili- 
tary authority over the place, and established a customhouse, and goods 
were imported under regulations prescribed hy itself. Some of these 
remained at Castine until after it was evacuated by the enemy, and upon 
the reestablishment of the American government, the collector claimed 
a right to American duties on the goods. The court say—by the con- 
quest and military occupation of Castine, the enemy acquired that firm 
possession which enabled him to exercise the fullest rights of sovereignty 
over the place. The sovereignty of the United States over the territory 
was of course suspended, and the laws of the United States could no 
longer be rightfully enforced there, or be obligatory upon the inhabitants 
who remained and submitted to the conquerors. By the surrender, the 
inhabitants passed under a temporary allegiance to the British govern- 
ment, and were bound by such laws, and such only, as it chose to recog- 
nise and impose. From the nature of the case, no other laws could be 
obligatory upon them, for where there is no protection, or allegiance, or 
sovereignty, there can be no claim to obedience. Castine was therefore 
during this period, so far as respected our revenue laws, to be deemed a 
foreign port, and goods imported into it by the inhabitants, were sub- 
ject to such duties only as the British government chose to require. 
Such goods were, in no correct sense, imported into the United States. 
U. S. vs. Rice, 4 Wheaton 246. 


The judgments of homologation of these accounts have the force and 
effect that any other judgment upon a like account rendered before 1861, 
would have and no more. The art. 149 does not impart to them the 
quality of finality and irrevocability, as supposed by the counsel for the 
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accountant, but they are governed by the same laws and the same ad- 
judications that regulate all accounts of a tutor with his pupil. 

Mrs. Robertson’s receipts to her tutor after the fifth account, which 
was a final account as to her, and which was homologated after personal 
citation of herself and her husband, bind her, and discharge the tutor 
from any furtner’claim of hers growing out of the tutorship. The judg- 
ment upon the eighth account, which was final as to Mrs. Boykin and 
Mrs. Swan, is equally conclusive as to their pretensions, and their over 
payment entails upon them the liability to refund. 

We should not have to proceed further but that Franklin Lay did not 
attain majority until Nov. 3. 1874, after the death of his tutor O’Neil. 
The several accounts of his tutor are therefore open to his attack. The 
grounds alleged for opposition are elaborate and manifold. We shall be 
able to review only the most important, but have considered all. 

The close of the war revealed an unprecedented situation. O’Neal had 
in charge the plantation of his wards, and had been so fortunate or so 
discreet that he had preserved their team, and implements of hus- 
bandry, and had corn and pork sufficient to last through the year. He 
convoked a family meeting to take advice, and it advised that he should 
hire laborers and work the plantation at the expense of the minors. 
O’Neill’s special occupation or calling had been that of overseer. The 
family meeting recommended that O’Neill should live on the plantation, 
and give his personal attention to its cultivation, and should receive one 
fourth of the products for his services. He had suggested in his petition 
of convocation that the property should be leased, but it appears the 
relatives and friends of the minors who composed the council had great 
confidence in O’Neill’s management, and desired to ensure his own per- 
sonal services. O’Neill would-not accede to their request. He could not 
control the labor necessary for successful planting. The freedmen were 
prejudiced against him, and were averse from entering into engagements 
with him. He leased the property to one Carter for the year 1866. 

That year opened upon a people, who had been stunned and dazed by 
the sudden and sweeping subversion of their whole system of labor, but 
who by a reaction as sudden and complete, had become buoyant and 
jubilant over the rich reward that was in immediate prospect for the 
agriculturist. O’Neill took advantage of the opportunity. His contract 
with Carter was eminently advantageous to the minors. He stipulated 
that Carter was to furnish labor, and to pay for it, and they were to 
divide the gross crops equally. 

It was a disastrous year. The floods came, and landlord and tenant 
and laborer were engulfed ina common ruin. The Lay plantation was 
almost an exception. There were two hundred and forty-five acres in 
the tract. The crop of 1866 was seventy-five bales of cotton and about 
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five hundred bushels of corn. O’Neill took half,and sold the cotton for 
gold, and paid it to the heirs. He was unwilling to try more experi- 
ments. The property was sold in December of that year under an 
order of court for partition, and the land realized twenty two thousand 
six hundred and fifty dollars in gold. We have seen that it was distrib- 
uted eaually. 

The opponents charge that O’Neill was without authority in all this 
matter, and that he owes them twelve dollars per acre for the rent of 
their land for that year, and one dollar per bushel for six thousand 
bushels of corn, and something more for pork and use of implements, 
and eleven years of interest upon the whole. They have received the 
gold for the cotton raised during that year, and credit their tutor with 
it. Their demand is not just. O’Neill displayed extraordinary prudence 
and judgment in his management at this critical time, and did all that a 
‘prudent administrator’ could do, and his wards profited by his good 
management. 

Another item is an alleged sale of thirty bales of cotton in 1865 imme- 
diately after the close of the war, with the value of which the opponents 
seek to charge their tutor. O’Neill had credited them with the sale of 
exactly that number of bales in his 3d account, but they insist they were 
not sold then (1863) when of course Confederate currency alone could 
have been obtained, but that his entry on his account was a fraud, and 
the cotton was in fact retained until 1865, and then sold. O’Neill’s ac- 
count was prepared and filed in court during the war, and at a time 
when wiser men than he thought that all the cotton in the Confederacy 
ought to be burned, and stronger men than he, and of more authority, 
were burning it whenever occasion offered or pretext could be found. It 
could not have occurred to him to charge himself with the price of thirty 
bales of cotton in an account that was to go on the records, in the hope 
or expectation that he would save it, and sell it with profit at that in- 
definite time in the far future when a treaty of peace should be made 
between the then contending governments. His act in charging himself 
with the price of the cotton was unsuspicious both as to time and cir- 
cumstance. Besides there is no evidence, either reliable or certain, to 
support the charge of appropriation of money or the charge of fraud. 
O’Neill’s whole conduct as administrator of the property of these heirs 
falsifies the accusation. He did sell 114 bales of cotton on 12th. August 
1865 for nine thousand dollars, and 104 bales on March 10, 1866 for over 
fifteen thousand dollars, and he has accounted to the heirs for these 
sums. 

Another ground of opposition is that the accounts for the years of the 
war were in Confederate curreacy, and that the charges made in them 
should be scaled, so as to reduce the amount charged against the minors 
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to their proper value in gold, and to facilitate us in doing this, we have 
been furnished with a tabulated statement of the value of Confederate 
currency at Richmond, expressed in gold, as extracted from Appleton’s 
Cyclopedia. The counsel for the opponents does not rely on art. 127 of 
the constitution, which is inapplicable to the matters in issue here, nor 
upon the reported cases in this State immediately succeeding the war, 
which we do not regard as precedents, wherein a doctrine was maintained 
which the Supreme Court of the United States has since pronounced 
erroneous. Thorington v. Smith, 8 Wallace, 1. 

In establishing liability, as between parties circumstanced as these 
were, a variety of considerations intervene. Prices not only nominally 
large but really so had to be paid for food and clothing of minors, while 
their own revenue was in the main cut off. The scarcity of food and 
clothing of itself caused an increase in price,so that the large prices 
paid then were not entirely due to the depreciation of the currency. A 
bottle of quinine, which cost one hundred and twenty dollars, is one of 
the items objected to. Of course the small value of the currency was 
one of the causes of this cost, but if the quinine at this moment in the 
State were instantly destroyed except a few bottles, the appreciation in 
price of those few bottles would be very considerable. 

So again, the parish judge has stricken out of every one of these ac- 
counts of the war period, the excess of expenditures over receipts, on the 
general principle that a tutor cannot expend for a minor more than his 
revenues, which is quite true as a general rule. But he lost sight of the 
fact, that the reason why the revenues were so inconsiderable was, that 
the tutor was husbanding the cotton he was raising during these years, 
and saving it to produce a revenue on a grander scale thereafter. He 
sold some cotton during the war, as he was obliged to have some money, 
but he saved 218 bales and sold them for over twenty-four thousand dol- 
lars. Part of them were raised during these years when the revenues 
are inconsiderable, and equitably belong to those years. If he had sold 
the cotton each year as he raised it, the complaint would be that the 
minors’ property was exchanged for valueless paper, but he would at 
least have got enough money to reimburse his expenditures. He pre- 
ferred in the interests of the minors to wait, and they have been tied 
benefitted by his action. 

This opinion would be extended much beyond its present length, were 
we to examine in detail the whole of the grounds of opposition. We do 
not think they are sufficient to entitle the opponents to a revision of the 
accounts. The three daughters of the deceased have no ground of com- 
plaint whatever. Elizaketh was paid in full, and Sara and Nancy were 
overpaid. We should give O’Neill’s executrix a judgment against each 
of them for the sum overpaid if there were a prayer to that effect in the 





MONROE, JULY, 1877. 





—— 


Sarah L. Lay vs. Succession of O’Neil. 











pleadings, but we find none except in the brief of counsel. We shall re- 
serve the rights of O’Neill’s succession in that respect. 

We have already stated the apparent sum due Franklin Lay, but it is 
not certain that the tutor’s succession is not entitled to a reduction of 
that sum, in so far as the commissions of the.tutor are unpaid. The 
calculations point to a probable deduction of $1725.85, but we are not 
prepared so to adjudge, nor can we grant the prayer of the executrix 
to relieve the succession by crediting it with all that was paid to all the 
heirs indifferently, and thus decree the youngest to have been paid 
through his sisters. O’Neill was tutor to each one of the heirs. He 
should have paid to each only that which was her due. Having paid 
more to some than were their shares, he would be entitled to reimburse- 
ment from them of the overplus if he had asked it, but he must still pay 
to the youngest what is justly his, and to ascertain how much that is, 
the claim of Franklin Lay as set forth in this suit will not be concluded 
but must be ascertained, in accordance with the views expressed in this 
opinion upon the various matters discussed and decided therein. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed, and that there be judgment in 
favor of the executrix of Elias O’Neill’s succession against Mary Eliza- 
beth Robertson, and Sara L. Boykin, and Nancy A. Swann upon their 
demands, and that: the right of the executrix of that succession to pur- 
sue the two last named for the sums overpaid to them is reserved. It is 
further ordered and decreed that there be judgment in favor of the ex- 
ecutrix of Elias O’Neill against John Franklin Lay as in case of non- 
suit, and that she, as executrix recover of the opponents the costs of 
both courts. 
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Huau Anuison, Liguipator, vs. FRANK THOMAS, ADMINISTRATOR, AND L. 
ROSENFELD. 


Where a surety‘has alleged in his defense, a new and exonerating contract, made 
subsequent to the one declared on by the plaintiff, any fact in proof of the new 
contract, is admissible in evidence. 

A confession of judgment by a principal, has on the surety, only the force of a 
private agreement between the principal and his ereditor. 

Even after a judgment against the principal, any agreement made with him by 
the creditor, without the assent of the surety, which defers payment, or in any 
wise impairs the recourse of the surety against the principal, will discharge 
the surety. 

Orders of court should and must be executed—not at the risk and peril of the 
officer charged with their execution, but at the risk and peril of those who dare 
disregard or resist those orders. 


PPEAL from the Twelfth Judicial District Court, parish of Frank- 
lin. Taliaferro, J. 
Wells & Corkern, for plaintiff and appellee. 
Morrison & Farmer, for defendants. 
The opinion of the court was delivered by 
DeEBtanc, J. As receiver and liquidator of the late firm of Hugh Alli- 
son & Co., plaintiff claims from defendants, the sum of six hundred and 


fifty dollars, with interest thereon at the rate of eight per cent per an- 
uum from the seventh of December 1869. His action is based on a 
bond furnished by one Van Thomas as principal, and Leopold Rosenfeld 
as his security, to release some cotton and corn sequestered from said 
Van Thomas, to satisfy the price of supplies advanced to him by the 
aforesaid firm. 

That the writ of sequestration was properly granted, there can be no 
doubt: Thomas was certainly indebted to the firm of Hugh Allison & 
Co., for supplies furnished him by the latter, to enable him to carry on 
his plantation during the years 1869 and 1870. The evidence of that debt 
was duly recorded, and, in violation of the law and his contract, Van 
Thonias was attemp:ing to part with and dispose of the crop of 1869, 
with the view of defeating his furnishers’ privilege, when they applied 
for and obtained an order of sequestration, commanding the seizure of 
said crop. 

The writ of sequestration was placed in the hands of the sheriff of the 
parish of Franklin. He proceeded to execute it, but the only evidence 
that he did, is the defendant’s judicial admission that his cotton and corn 
were sequestered. That admission is contradicted by the sheriff’s re- 
turn; for, in that return, he states that, after the seizure, the cotton, 
which never was in his possession, was moved in his presence and against 
his will, by threat and force. We hope that this return is the last of that 
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description which shall be made in our State. Orders of court should 
and must be executed, not at the risk and peril of the officer charged 
with their execution, but at the risk and peril of those who dare disre- 
gard or resist those orders. 

The condition of the bond of release is that, “if the said Van Thomas, 
or his surety, the said Leopold Rosenfeld, shall well and truly deliver 
unto the sheriff of the parish of Franklin, or his successor in office, the 
corn and cotton sequestered by said sheriff, when ordered to do so by 
the court, then the bond to be void—otherwise to remain in foree. That 
bond was given on the twenty-ninth of January, 1870, and it was declared 
forfeited, and transferred to the plaintiff on the second of December 1873. 

The cotton and corn passed, or rather remained in the possession of 
Van Thomas and Rosenfeld. The latter disposed of the cotton and of 
the proceeds of its sale. Their object was accomplished: they had sub- 
stituted, in lieu of the sequestered property, one of those bonds intended 
as a protection to both, the debtor and the creditor, and which, now, is 
a danger to the creditor; a bond which, in the correct estimation of plain- 
tiff’s counsel, is always given with the invariable intention of violating 
its condition, and of doing the very reverse of what the parties bound 
themselves not to do. 

It is manifest that, at the date it was subscribed, the bond sued upon 
was, in substance and in form, a valid bond, and that, shortly after its 
execution, it could have been enforced. Has it ceased to be valid? Can 
it still be enforced? If not, since when and for what cause ? 

On the sixth of September 1870, Van Thomas moved that plaintiffs’ 
sequestration be dissolved: his motion was tried and overruled, and, on 
the eleventh of March 1871, he confessed, in favor of said plaintiffs, a 
judgment acknowledging their claim and their privilege on the seques- 
tered property. By the terms of that judgment, the acknowledged claim 
was to be paid in four instalments maturing respectively on the ninth 
day of June, September and December 1871 and March 1872. The con- 
fession made by the debtor and the delay granted by the creditor were 
the result of a compromise, and constituted, as to said delay, a new con- 
tract, one to which Rosenfeld was not a party and to which it does not 
appear that he gave his consent. 

Whatever it was, that compromise suspended the creditor’s action from 
March 1871 until November 1872. Van Thomas died, and, at the last 
‘mentioned date, the firm of Hugh Allison & Co. brought suit on the se- 
questration bond, against the succession of said Thomas and Leopold 

‘Rosenfeld. The proceedings in that suit were mislaid and a subsequent 
action filed against said. parties,by Hugh Allison, as liquidator of the 
‘aforesaid firm. In that action, he alleges that the succession of Van 
Thomas is insolvent. 
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Rosenfeld alone appeared in court, and, in his answer, he contends that 
he never was legally bound as the surety of Van Thomas, and that if he 
was, he has been released by the compromise already referred to and en- 
tered into between said deceased and the firm of Hugh Allison & Co. On 
the trial of this case, he offered to prove, by one of plaintiff's witnesses, 
that the consideration of Thomas’ confession of judgment was that, as 
they became due, his (Thomas’) warrants for his salary as parish judge, 
would be received by his creditors, in payment of their claim against 
him. The evidence of that fact was rejected by the lower court, on the 
grounds that it is irrelevant, and, that the surety could not be heard to 
set up defects and irregularities in the judgment. 

To the ruling of the court defendant excepted. 

The evidence sought to be elicited was proper and legal. It tended to 
show the existence of a subsequent agreement between Van Thomas 
and the firm of Hugh Allison & Co. .The terms and the mode of pay- 
ment were changed: the creditors had agreed to receive, in payment of 
their claim, the warrants of the parish judge, and, if established, that 
fact, as the delay allowed to the debtor, discharged the surety. 

It is urged that a judgment had been rendered against the principal, 
and that the surety could not be heard to set up its defects and irregu- 
larities. This, we imagine, was not the object which defendant had in 
view. He was inerely striving to prove that, for the confession of that 
judgment and the prolongation of time, there had been a consideration, 
and what it was. This, he had the right to do. 

As to the surety, the confession of judgment by his principal, was but 
the evidence and had but the value of a private agreement between the 
principal and his creditors, made executory by their will and consent, 
and not, as in other cases, by exclusively the decree of the court. 

[It has been correctly held,and we adhere to that conclusion, that, 
though by judgment the surety becomes absolutely bound for the debt 
of his principal, the creditor can do no act by which the rights or re- 
course of said-surety against the debtor may be destroyed or impaired: 
if he does, he releases the surety in the same manner as if no judgment 
had been obtained.| 3 R. R. 299. 

[In law, what was the time fixed for the return of the released prop- 
erty, for a compliance with the obligation of the bond? Was it, could it 
have been one year after the rendition of the: judgment recognizing the 
creditor’s claim, the creditor’s privilege? Assuredly not. That term 
could not, legally, extend beyond the space of time within which a judg- 
.. ment could have been obtained and executed. ] ; 

, Instead of that, the confessed judgment. itself was made mantel in 
four distinct instalments, and one after the other the four fractions of 
that judgment matured, without any action on the part of the creditors. 
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to the principal cn the bond, from June 1871 to March 1872. 

Were the excluded evidence before us, had defendant been allowed to 
prove that there was a settlement between Thomas and the plaintiff, to 
what irresistible conclusion would that evidence lead? That, when the 
creditors of Thomas ascertained that the cotton had been shipped and 
was out of reach, that his recognized privilege was no longer an avail- 
able security, that he was left with but an action on one of those bonds 
which so often impeded the course of justice and the enforcement of the 
most legitimate rights, he exchanged the hope of recovering by that ex- 
pensive action for the promise to be paid in warrants. 

[Plaintiff has alleged, but has failed to prove the insolvency of the 
principal on the bond. If he died insolvent, when did he become insol- 
vent? Was it before, during or after the extension of time granted by 
the creditor? If it was during and after the extension, when it would 
have been either premature or too late for any successful action on the 
part of the surety, the latter’s liability was discharged. 

In his treatise on obligations, Pothier maintained that “ when the cred- 
itor accords the debtor a prorogation of time, this does not prevent the 
surety from acting against the debtor, and providing for his indemnity, 
if he perceives that the fortune of the debtor is beginning to diminish.” 
Until 1825, this was the legislation in our State. Since then, what is 
the law? 

“The prolongation of the terms granted to the principal debtor with- 
out the consent of the surety, operates a discharge of the latter.” R. C. 
C, 3063. 

Pending the discussion on this amendment to the Code of 1808, the 
jurisconsults submitted to the Legislature the following remarks:]} 

“Notwithstanding the respect due to an authority of such weight as 
Pothier, we do not think that his doctrine is in accordance with general 
principles, as applicable to matters of suretyship, nor that it is just to 
drive the surety to the recourse he indicates. The obligation which the 
surety contracts is to pay at the time fixed by the contract, if the debtor 
himself does not. This security is given for a limited time. When the 
time for performing thé obligation ‘arrives, the ‘surety should have the 
right of insisting on the execution of the contract, that he may be dis- 
charged, or at least that he may be informed of the amount which he 
has to pay. To prolong his obligation beyond the term fixed, is to force 
him beyond his undertaking, to subject him to conditions to which he 
did not mean to submit. In form, it is changing his contract. 

Twenty-four years ago, commenting on a case more doubtful than that 
submitted to our consideration, this court said: “If defendant had paid 
the whole of plaintiff's claim, and demanded a subrogation of his rights, 
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plaintiff could not have given it. By his agreement, which was a pro- 
longation of time granted to the principal debtor, without the consent of 
the surety, he was estopped from present suit. Then, the co-surety’s 
right under the contract had been changed, to the co-surety’s detriment, 
by the act of the creditor; and, therefore, the co-surety’s liability was 
discharged. .8 An. 75-6. 

In this case, the prolongation of the term was not a mere indulgence 
on the part of the creditors: it is evidenced by the confessed judgment, 
and it was the result of an agreement which suspended the execution of 
said judgment, the enforcement of the claim against the debtor or his 
surety, and which, necessarily, not only suspended, but absolutely pre- 
cluded, during the allowed delay, any payment by the surety and his 
subrogation to the creditor’s rights. 

Under these circumstances, we conclude: 

1. That a new contract may have been, and, probably, was entered into 
between plaintiff and defendant, as to the mode of satisfying the claim 
of the former against the latter. 

2. That, even if there was no such contract between them, a prolonga- 
tion of term was granted to the debtor by the creditor, without the con- 
sent of the surety. 

3. That the confession of judgment by the debtor, the division of the 
claim into four instalments, and the delays fixed for the maturity of 
each of the instalments, justify the presumption that said judgment was 
a final settlement between the creditor and debtor. 

4. That, when the agreement took place between Van Thomas and the 
plaintiff, they were aware that the cotton had been shipped, the condition 
of the release bond violated, and that, by said agreement, the confession 
of judgment and the extension of time allowed and accepted, Thomas’ 
creditors tacitly renounced to their recourse on the bond and against 
the surety. 

It is therefore ordered, adjudged and decreed that the judgment ap- 
pealed from be and it is hereby annulled, avoided and reversed. 

It is further ordered, adjudged and decreed that plaintiff's demand 
against Leopold Rosenfeld be and the same is hereby rejected, and that 
the costs of this appeal and of the lower court be paid by said plaintiff. 

Rehearing refused. 
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No. 758. 


Mary C. Fiournoy anp Huspanp vs. Atonzo FiLournoy, Executor, AND 
OTHERS. 


‘Tite heirs of a succession which has not been opened, and which is composed en- 
tirely of claims against another succession under administration in a parish 
court, sue the executor and heirs of the latter succession, (of which they are co- 
heirs,) for a partition and settiement of both successions, and to compel each 
heir of the latter succession to collate $5000. 

HetD—That the claim for collation is virtually a demand for a money judgment, 
and being for more than $500, the parish court has not jurisdiction. 

If the surviving husband did not open his wife’s succession, of which he enjoyed 
the usufruct, the assets of her succession may be distributed by the probate 
court, in the administration of the husband’s succession, when his heirs are her 
heirs, and the heirs of the one, set up no demand against the heirs of the other 
succession, involving more than $500. 

An exception to the jurisdiction of a court should not be referred to the merits, but 
passed on at once. 


| from the Parish Court of Caddo parish. Cresswell, J. 


Land & Taylor, for plaintiff and appellant. 

Duncan & Moncure, for executor and appellee. 

A, W. O. Hicks, for J. C. Yerger, defendant and appellant. 

The opinion of the court was delivered by 

Marr, J. Dr. Alfred Flournoy, residing in the State of Tennessee, 
married Martha Moore, who died, leaving six children, of whom three, 
Alonzo, James, and Alfred are living, and William, Rachel, and Martha 
are dead. William and Rachel left a number of children, some of them 
minors; and Martha, who married Cain, left one child that survived her 
but a few months. 

In 1836 Dr. Flournoy contracted a second marriage with Maria, widow 
of Yerger, who had one child, John C. Yerger, who is still living. 

At the time of the marriage Dr. Flournoy owned from thirty to thirty- 
five slaves, and was considered a wealthy farmer in Tennessee; and 
Maria Yerger owned some slaves, nine or ten, as some of the witnesses 
say, twelve or fourteen according to others; and other personal property 
of no great value; all of which Dr. Flournoy reduced into possession, 


In 1837 Dr. Flournoy visited Louisiana in search of' a new home, 
“ prospecting,” as the witnesses say. He found lands that suited him in 
Caddo parish, government lands occupied by settlers, or “ squatters,” to 
whom he paid $2500, for their improvements and claims. 


Early in 1838, with two of his sons, he left Tennessee, for Louisiana, 
leaving the remainder of the family in Tennessee. He brought with him 
the greater part of his slaves, as well those which belonged to him 
before as those which belonged to Maria Yerger at the time of the mar- 
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riage; also, a supply of corn and meat, mules, horses, and farming im- 
plements; laden on flatboats, which, at an expense of $1400, he had towed 
to Shreveport. Proceeding thence, he reached his destination on the 
thirteenth of March, 1838; and established himself on the lands for 
which he had paid the occupants when he visited Louisiana in 1837. 

In the fall of 1838, the family moved from Tennessee, and continued 
to live on this property. In 1839 Dr. Flournoy entered the lands, at 
government price, $1 25 per acre. 

Mrs. Flournoy died in February, 1848, leaving four children, issue of 
her marriage with Dr. Flournoy, Mary Camp, Pattie, David, and Charles 
Flournoy. David died several years after his mother; and Mary Camp, 
now wife of S. H. Sibley, Pattie, wife of S. B. Surrat, and Charles Flour- 
noy are still living. 

When Dr. Flournoy removed to Louisiana, the law of Louisiana be- 
gan to operate upon him, his rights, and his property within the limits 
of the State; and a community of acquets and gains between him and 
his wife ensued by mere effect of law, dating from the removal to Louisi- 
ana. As Mrs. Flournoy died intestate, her share of the community was 
inherited by her children, in equal parts, that is, by the four Flournoy | 
children and by John C. Yerger. 

By the act of 1844, in force at the death of Mrs. Flournoy, and now, 
Dr. Flournoy was entitled to the usufruct, for life or during widowhood, 
of that portion of the community which was inherited by the issue of the 
marriage. That is, four fifths; the other fifth being inherited by John 
C. Yerger, whose title and right of possession and enjoyment accrued 
and took effect immediately upon the death of his mother. 

Dr. Flournoy took no steps to administer the succession of his wife. 
He assumed and acted upon the hypothesis that his four children were 
the only heirs of their mother; and these children have acted upon that 
assumption, and have claimed and held adversely, and without regard 
to any right or title of Yerger. 

To avoid errors in future, with regard to this property, it may be well 
to state here what were the rights of Dr. Flournoy and his wife Maria, 
at the moment the laws of Louisiana began to operate on them. It has 
been suggested in argument that we must presume that the law of Ten- 
nessee was like our own, in 1836, when the marriege between these par- 
ties took place. But we know that it was not; and, while we can not be 
expected to know, and do not profess to know the details and particulars 
of the special statutes of any other State than our own, we can not pre- 
tend to be ignorant of the general laws of the several States, regulating 
marriage, descent, and the transmission or acquisition of property. Asa 
matter of legal history, we know that, in 1836, slaves were personal 
property in Tennessee; that community did not exist between husband 
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and wife; and that the slaves and other personal property belonging to 
a woman became the absolute property of her husband when reduced 
into possession by him after the marriage. 

When Dr. Flournoy arrived in Louisiana with these slaves, they fell 
under the dominion of the laws of Louisiana, in the exact condition im 
which they were on arriving here; and being then the property of Dr. 
Flournoy they continued to be his property. They never entered into 
the community. Mrs. Flournoy had no property in them; and the re- 
sults of their labor alone belonged to the community. The community 
consisted of the profits, gains, realized from the removal to Louisiana, 
in 1838, up to the time of the death of Mrs. Flournoy, in February, 1848; 
and nothing is counted as profits or gains except such property or ef- 
fects as remain at the dissolution of the community. 

With respect to the land, it may as well be stated that the $2500, paid 
by Dr. Flournoy to the occupants, and the price paid the government, 
should properly be charged to the community, and refunded to the suc- 
cession of Dr. Flournoy, as so much advanced by him out of his own 
separate means, for account and benefit of the community. 

In 1852 Dr. Flournoy qualified as natural tutor of his four minor chil- 
dren, Mary Camp, Pattie, Charles, and David, to whom their maternal 
grandmother had bequeathed some money and slaves. As tutor, he re- 
ceived this bequest from the executor in Tennessee; and brought the 
property to Louisiana. 


David died a minor, without issue; and Mary Camp and her husband,. 


Sibley, provoked a partition of the slaves and money in the hands of her 


father and tutor, Dr. Flournoy. She proceeded, and the partition was. 


made, on the hypothesis that she, Pattie, and Charles were alone entitled. 
The partition was madein December, 1860; and the whole bequest, valued: 
at $8354 50, was divided among the three just named, each receiving one 
third. 

This was wrong. When David died his father was his heir for one 
fourth; and his brother and sisters of the whole blood, and his brothers 
and sisters of the half blood, including John C. Yerger, the son of his 
mother, were his heirs, in unequal portions, according to the dispositions 
of the Civil Code. 

In September, 1858, Dr. Flournoy sold the homestead, the community’ 
lands, to Ogilvie for $8400. In 1861 he desired to settle the community; 
and for that purpose he filed his petition, stating that he had advanced 
the money with which the lands sold to Ogilvie were purchased and paid! 
for; and he made the necessary prayer to have effected the partition and 
settlement. But the condition of affairs then existing, and the civil 
war which ensued, no doubt, prevented further proceedings on this 
petition. 


| 
/ 
| 
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In August, 1865, the heirs of Maria Flournoy being all of age, Mary 
Camp Sibley and her husband, Pattie Surrat and her husband, and 
Charles Flournoy, by notarial act, ratified the sale made by their father 
to Ogilvie in 1858, and received their shares of the price, $8400, on the 
hypothesis that they were sole heirs of their mother and entitled to her 
entire interest in the community; and that her share of the price of the 
lands was one half, or $4200. 

This was wrong again. David and John C. Yerger were equal heirs of 
their mother with them. Dr. Flournoy was entitled to have refunded to 
him the $2500 he had paid for the improvements and claims of the 
squatters; and he was entitled to one fourth of David’s share. The re- 
maining three fourths should have been divided between the full brother 
and sisters of David and his half brothers and sisters, including John 
C. Yerger, as fixed by the Civil Code. 

Dr. Flournoy died in 1873; and his succession consisted of movable 
effects estimated at $9600 12, and real estate valued at $5700; in all 
$15,300 12. ; 

In December, 1874, Mary Camp Flournoy and her husband, Samuel 
H. Sibley, brought this suit in the parish court of Caddo against Alonzo 
Flournoy, executor of the last will and testament of his father, and the 
other children and descendants of Dr. Flournoy, as well by his first as 
by his second marriage, and against John C. Yerger, as one of the heirs 
of Maria Flournoy. In the petition it is alleged that Dr. Flournoy ad- 
vanced to each of his children by the first marriage and to Charles five 
thousand dollars in excess of their portions; and that they are bound 
to collate. The prayer is for a settlement and partition of the successions 
of Maria Flournoy and Dr. Alfred Flournoy; and that all the children 
of the first marriage and Charles Flournoy be ordered to collate the 
‘advances made to them by the deceased. 

The executor and the heirs thus called upon to collate excepted to the 
jurisdiction of the court on the grounds substantially: 

First—That the succession of Maria Flournoy has not been opened, 
and is not pending in the parish court of Caddo. 

Second—That this suit is, in point of fact, a proceeding to render the 
succession and heirs of Dr. Alfred Flournoy liable to the succession and 
heirs of Maria Flournoy for a pecuniary demand. 

It is obvious that after the lapse of more than twenty-six years since 
the death of Mrs. Flournoy, that is from February, 1848, to December, 
1874, none of the movable effects or slaves, if there were any, belonging 
to the community would remain. The usufructuary could not be liable 
to his children, the heirs and owners, for such of these effects as per- 
ished by age, natural decay, or otherwise, without fault on his part. The 
maxim res perit domino applies as well to the property and effects of 
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the heirs in the hands of the legal usufructuary as to that in the pos- 
session of the owner. Time and use would have left no trace of horses 
and mules or plows and farming implements; and the law with its po- 
tent voice struck down slavery and destroyed property in slaves. If 
there were slaves belonging to the community, that is slaves acquired 
after the removal of the family to Louisiana, they ceased to exist as 
property; the usufructuary lost the use and enjoyment; the owners lost 
the property. Dr. Flournoy would not have been liable, or rather his 
succession would not have been liable, to his children, heirs of Maria 
Flournoy, for such effects of the community as perished in the using or 
ceased to be property by the effect of the law during his usufruct; and 
as it is manifest that none of these effects remained in kind in his pos- 
session at the time of his death, if there is any liability to the heirs of 
his wife it resolves itself, necessarily, into an obligation to pay money; 
and the demand of the heirs of the wife is a demand against the suc- 
cession and heirs of the husband, for a sum of money due the succes- 
sion of the wife. _ 

The succession of Maria Yerger consists wholly of claims against the 
succession and heirs of the husband; and the amount of that indebted- 
ness, as alleged in the petition, is far beyond any possible value of the 
property and effects of the succession of the husband. . 

Before there can be any tangible succession of Maria Flournoy, any 
thing to be divided among her heirs, a judgment must be obtained 
against the executor and heirs of the husband, not merely the children 
of the first marriage, fixing the amount; because it is not admitted by 
the executor nor by the heirs that any such indebtedness exists. That 
only could be recovered which might be proved to be the amount due 
by the succession and heirs of the husband to the succession and heirs 
of the wife; and the amount demanded in the petition is far beyond the 
limited jurisdiction of the parish court. 

Where the husband, survivor of the community, dies without having 
administered the succession of the wife, of which he had the usufruct, ~ 
his heirs being also the heirs of his wife, the two successions may be 
settled and distributed among the heirs in his succession alone in the 
parish court, as was decided in Peniston’s case, 22 An. But where one 
succession, or the heirs of one succession, seek to recover of another 
succession, or the heirs of another succession, money or property, the 
suit must be brought in the court having jurisdiction of the amount in 
controversy, and it can not bein the parish court where the amount or 
value exceeds five hundred dollars, as was decided in Bynum’s case, 
24 An. 

In this case we have a complication of heirship: 

First—The children of the first marriage, entitled to a share in the 
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succession of Maria Flournoy only in virtue of their inheritance from 
their half-brother David. 

Second—The children of the second marriage, entitled to a share in 
both successions, as heirs of their father and their mother. 

Third—John C. Yerger, entitled to a share in the succession of his 
mother as one of her heirs, and to a share in both successions as one of 
the heirs of his half-brother David.* 

These conflicting rights and interests can not be settled in the parish 
court, nor in any single proceeding in the matter of the succession of 
Dr. Alfred Flournoy; and the parish judge properly declined to enter- 
tain jurisdiction. 

We observe in this case that the exceptions to the jurisdiction were re- 
ferred to the merits. We consider this bad practice. When a plea to 
the jurisdiction is filed, the question should be passed upon and deter- 
mined by the court at once. It is to be regretted that the parties in 
this case have incurred the expense and delay of this protracted litiga- 
tion, to be told at last that the court is without jurisdiction. We should 
be glad if it were in our power to put an end, by final decree, to this 
controversy; but we can only affirm the judgment of the court below. 

We think it proper to say that all the rights of the parties, whatever 
they may have been, at the inception of this suit, remain as they were 
then, wholly unaffected by this decree. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the court below be affirmed with costs. 

Mr. Justice Egan, having been of counsel, takes no part in this de- 
-cision. 

Rehearing refused. 


a —— ii irs 


*This is manifestly a mistake, since David died before his father. The para- 
graph should have been written thus: 

“John C. Yerger, entitled to ashare in his mother’s succession, as one of her 
heirs, and to a share as one of the heirs of his half-brother David.” 

The statement was made arguendo to show the complication of the heirship, not 
to determine the respective rights of the heirs; and this correction, which the con- 
text requires, can not affect the conclusion and decree.—R. H. Marr. 
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No. 716. ° 
Succession oF JoHN M. Harris. Opposirion oF J. F. Paraoup. 


An administrator who sells succession property, without an order of court, for less 
than its appraised value, is responsible for the difference. 

An administrator is liable for any loss of, or damage to succession property, caused 
by the fault of his agent. or by any want of prudent administration. 

Public administrators are authorized to employ lawyers in behalf of the succes- 
sions they administer. 

In asmall succession, five per cent on the amount of the inventory is a reasonable 
allowance for attorney’s fees. 

Until it be shown that there are absent heirs, not represented, no attorney should 
be appointed to represent them. 

The fees of attorneys for absent heirs, unless their services are proved to have been 
valuable to the succession, must be paid out of the shares of the heirs they rep- 
resent. 

The charges of notaries, and other officials, in succession matters, are fixed by 
law, and must be rigidly adhered to. 


PPEAL from the Parish Court, parish of Ouachita. Slack, J. 


W. W. Farmer and Robert J. Caldwell, for administrator and appel- 
lant. 

Cobb & Gunby, for opponent. 

The opinion of the court was delivered by 

Eaan, J. James S. Ray, public administrator of Ouachita, was ap- 
pointed, by virtue of his office, dative testamenty executor of the will 
of the decedent in January, 1874, J. F. Pargoud, the executor named in 
the will, having refused to accept. 

The dative executor provoked the sale of both real and personal prop- 
erty and filed the account, the items of which are opposed generally and 
specially by Pargoud as a creditor of the succession. The accountant 
excepted that he was not a creditor and not entitled to oppose. A tab- 
leau of debts in the record shows a large accepted claim in his favor, 
which had been transferred to Meyer as collateral security for a debt of 
smaller amount due him by Pargoud, which was subsequently paid. 
Three thousand dollars of the Pargoud debt was used by Meyer in pay- 
ing for real estate of the Harris succession purchased by him, and the 
remainder is still due and belongs to Pargaud as shown by the 
evidence. 

It is the fact and not the amount of indebtedness to him which gives 
him the right to oppose. It is therefore immaterial to inquire further 
or to prove specific amount. The exception was properly overruled. 

We shall consider the opposition in the same order as the parish 
judge. 

First—That the accountant has credited himself with the difference 
between the proceeds of sale of property and the amount of inventory 
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improperly for several reasons: First—That he has not accounted for 
a mule, Julie, appraised at $175. This is admitted, but it is claimed: 
that this mule was bid off at the sale, and the purchaser not complying’ 
with the.terms of sale, the mule was subsequently sold privately by the 
executor for $110 cash, instead of on a credit of twelve months as or- 
dered by the court. The accountant has failed to show at what price- 
the mule was bid off, or that its real value was less than the appraise- 
ment, and, if so, how much less. He was therefore properly charged 
with the appraised price, $175. 

The next item charged to be improperly credited and not accounted 
for is nineteen hundred pounds of meat. The quantity inventoried was 
twenty-five hundred pounds and that sold only six hundred pounds. 
The parish judge allowed the executor a credit of 280 pounds of meat 
consumed by the colored family of deceased, according to the best esti- 
mate of the witnesses. This allowance is not complained of by the op- 
ponent, and we think was proper. The executor was, however, charged 
with the difference between 880 pounds, the quantity sold and thus used, 
. and that inventoried, making 1620 pounds, at ten cents, equal to $162. 
Of this the executor complains on the ground that he has shown by 
witnesses that something over five hundred pounds was stolen from the 
smoke-house at night in the absence of Hanna, a keeper appointed and 
paid by him to care for the property; and for the further reason that 
the meat was not weighed, but only estimated at the time of the inven- 
tory. With regard to the latter reason, it may be remarked that the 
mode of estimation adopted is a not uncommon one where, as in this 
instance, the meat was hanging on sticks; that is, the quantity on one 
stick was weighed, and then the number of sticks and of pieces upon 
each counted and the total quantity thus calculated. This may not 
have been exactly accurate, but was, no doubt, approximately so. At 
all events, at this distance of time, we have no better guide, and if there 
is any uncertainty it is attributable to the executor, who provoked the 
inventory and permitted it to be taken in this manner. It was his duty 
to have had an accurate inventory, and if he did not do so he can claim 
no advantage of that fact now. There may, however, have been some 
shrinkage or loss in weight in the short time between inventory and sale, 
and we will reduce this item of charge against accountant to five hun- 
dred pounds, at ten cents, equal to one hundred and fifty dollars on that 
account. We do not think that the executor is entitled to the credit for 
the meat shown to have been stolen. His keeper boarded and slept two 
or three miles from the place, and, as properly remarked by the parish 
judge, his presence and care were’ more needed at night than at any 
other time. No prudent man would have left his own property exposed 
to such risk, and the executor must be held responsible for the fault or 
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neglect of his servant, the keeper, appointed by him, and whose keep- 
ership appears to have been of little if any service to the succession. 

The next item was corn inventoried and not accounted for. The evi- 
dence in regard to this is not very satisfactory, but taken in connection 
with the inventory might have justified some charge against the execu- 
tor on this account; as it renders it probable that some part of the corn 
was stolen, and it certainly was left as liable to be stolen as the meat. 
It is shown, however, to have been in great part inferior to that which 
was on the top when inventoried, and was not so accurately measured 
or estimated. We think the parish judge was liberal in not charging 
any thing to the executor on this account, but as the evidence does not 
enable us to ascertain with how much he should be charged we shall 
not disturb the judgment in this respect. 

The next item of $25 35 money embraced in the inventory, not charged 
in the account, is admitted to be correctly charged in the judgment of 
the parish court. 

The matter of two or three barrels of spoiled meat was properly not 
charged against the executor. 

The item of twenty dollars for a rifle gun stolen was properly charged 
for the same reason as the meat; i. e., the fault of the keeper. 

The next item opposed is the attorney’s fees in the succession, charged - 
at $581 62, or ten per cent on the amount of the inventory. It is ob- 
jected that this is not only excessive, but that the public administrator 
is a public officer with a compensation fixed by law at double that 
allowed ordinary administrators, and that he is presumed to have 
been appointed by reason of his qualification to discharge the duties 
in person without the aid of an attorney, and if he requires one 
that he must himself pay for it as was no doubt contemplated by the 
Legislature in allowing so large fees of office. In view of the history 
of this and other recent legislation in Louisiana, and of the class of per- 
sons usually chosen to act as public administrators, and of the fact that 
no special qualifications were required by the law, it would be a violent 
presumption that any such economic or prudent considerations entered 
into the legislative mind. This was properly characterized in argument 
as only one of the many more than useless officers with which our people 
have been burdened in the recent past, but for the future happily no 
longer under the new order of things. Nevertheless, the office was cre- 
ated by statute of the body acting as a Legislature. No man could 
properly or safely perform its duties without the aid of an attorney, 
and the law itself permitted the judge of probates to allow, besides the 
regular commissions, other reasonable and proper expenses. We think 
attorney’s fees was one, and that the parish judge properly allowed the 
amount of five per cent on the inventory, or one half of that charged 
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in the account, which, considering the size of the estate and the value 
of the services required for its proper management, we consider a usual 
and proper allowance. The attorney may be entitled to more and even 
to the full amount charged as against the executor personally for ser- 
vices rendered for his protection. The amount allowed is, however, all 
that the succession should pay. In this connection we will say that the | 
whole amount of twenty-five dollars, charged as a fee for attorney of 
absent heirs, should have been disallowed instead of being reduced to 
ten dollars as was done by the parish judge. The appointment of an 
attorney for absent heirs in this case was not only unnecessary, but was 
an abuse and a burden improperly sought to be imposed upon the es- 
tate. There is no evidence of the existence of any absent heirs, but on 
the contrary the instituted heirs resided in the State and parish, and the 
executor claimed and was allowed credit for amounts expended for the 
benefit of the family of the deceased, who resided in the place where he 
died. The appointment of attorney for absent heirs is not authorized 
without proof of the fact which renders it proper. 12 L. 73. It is proper 
only when the heirs or part of them are absent from and unrepresented 
in the State. 15 L. 527. When no absent heirs are shown to exist the 
appointment of an attorney to them will be revoked as illegal. 3 An. 
226. We have felt it proper to announce the law on this subject because 
this has been a fruitful source of illegal charge upon estates in Louisi- 
ana, and the sooner it ceases to be the better. 

It may not be amiss to remark that the fee of attorney for absent 
heirs, when such appointment is necessary, is properly chargeable to the 
portions of the absent heirs and not to the body of the succession; 
where, however, the services of that officer have proved valuable to the 
succession and for that reason a fee has been sometimes allowed the at- 
torney for absent heirs out of the succession funds generally. The law, 
however, does not contemplate this, and it is exceptional. 

The executor credits himself with $178 50 as having been paid to his 
brother-in-law, Hanna, as keeper. This was properly disallowed by the 
parish judge. The evidence of Hanna himself proves that no such 
amount was paid him, and it is also apparent that the succession was 
not benefited by such keepership as it received at his hands. To allow 
it would be to give a bonus for neglect and carelessness. The executor 
seems to have put himself to but little trouble personally about this 
succession. When he did do so he has charged for it liberally outside of 
his commissions, in the item of $46 50 for expenses. We will allow him 
ten dollars on this item as a compensation to hands for assisting in col- 
lecting and delivering personal property sold. The parish judge re- 
jected the whole of this item, and except as to the sum named, to wit: 
ten dollars, we affirm his judgment in this respect. 
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We do not think that a stranger to a succession who assumes its ad- 
ministration for profit is entitled to charge against it the small amounts 
expended for buggy-hire and ferriage in attending to the ordinary duties 
of the office he has assumed. 

There are two other minor items which have attracted our attention 
in examining the record, and which were overlooked by the parish judge. 
The first is the account of J. J. Butler, J. P., for affixing the seals to the 
effects of decedent, the sole service rendered by him, and whose account 
includes horse-hire, per diem, and mileage to the residence and then to 
Monroe to return the proces verbal and the sum of six dollars for affix- 
ing the seals. We know of no warrant of law for the payment of such 
un account by the executor, and there appears to have been nothing in 
the small succession of an illiterate man to make the affixing of the 
seals indispensable. The law fixes the charge for this duty at two dol- 
lars, and we allow this amount. If the officer chose to amuse himself 
by riding to Monroe to return the proces verbal, he could not charge the 
succession with it. 

The second of the items is an account for thirty dollars paid the re- 
corder for raising the seals and taking inventory. By the latest fee-bill 
no allowance is made for removing the seals, but by the Revised Stat- 
utes of 1870 the sum of one dollar is allowed for that service and for 
writing the proces verbal, and this amount we will allow instead of four 
dollars as charged in theaccount. The law makes no provision for the pay- 
ment of buggy-hire and ferriage, for which six dollars is charged in the 
notary’s account, and we can make none. The law allows fifty cents per 
hour, not exceeding twelve hours per day, for taking inventories out of the 
notary’s office and twenty-five cents per hundred words for the proces 
verbal, with twenty-five cents for the seal and certificate thereon, and 
twenty-five cents for swearing each appraiser. The time consumed nec- 
essarily in taking this inventory could not have exceeded one day, which 
would be six dollars; swearing two appraisers and seal and certificate 
seventy-five cents; there are not so many, but we will allow eight hun- 
dred words for the proces verbal of inventory, which would be one dollar 
and sixty cents more; making a total of eight dollars and thirty-five 
cents, or say nine dollars, for inventory, to which add one dollar for 
raising seals, the cost fixed by law, making a total of ten dollars, which 
we allow on this item of credit claimed by the executor instead of thirty 
dollars as charged by him. A charge of a round sum in a notary’s account 
for taking inventory is illegal and should be disallowed by the court. 12 L. 
73. It may be said and doubtless will be that this amount is too small, and 
that the services of officers can net be procured at these rates. To this 
it may be answered that the law has so fixed them and has made it 
penal to receive any other or higher rates or charges for such services, 
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and that the Legislature, though often applied to, has as often refused 
to increase them. It is not for us to do so, and it may be that our no- 
tions have been heretofore too extravagant and officers too exacting. 
Perhaps, if the effort is made, officers may be able to live here as else- 
where upon the fees allowed them by law. 

Unlawful and extravagant charges and expenses in all the details of 
the management of successions have grown to be an abuse and a re- 
proach in Louisiana. We think it is time that the courts should put a 
stop to this state of things, so far at least as the law permits, and that 
the attention of inferior tribunals should be called to this matter, which 
was always burdensome and unjust, and is especially so now in the im- 
poverished condition of the State and people. 

In regard to these particular services the facility with which the ap- 
pointment cf notaries may be procured in every neighborhood would 
largely diminish any fancied inconvenience resulting from a reduction of 
fees to the legal standard. 

The only remaining matter to’ be considered on this opposition is the 
commissions claimed by the public administrator as dative testamentary 
executor, which were disallowed by the court. There is much in this. 
record of careless administration and consequent loss to the succession 
to justify the judgment of the parish court in this respect, and we are 
not prepared to say that on the evidence before us we should disturb it if 
this were a final account. 

We can not pass without rebuke the fact that the administrator has 
charged, at least in one instance, an amount shown by his own witness. 
and brother-in-law not to have been paid by him; the fact which ap- 
pears in the record, and though not directly connected with any other 
item of the present account than the allowance of’ commissions to the 
executor—which can not escape remark—that he discounted for cash 
shortly before maturity paper taken at the sale of succession property, 
and has shown no order of court or other excuse or necessity for doing 
so; the fact that after an order of court to sell on twelve-months time 
he sold for cash for $110, at private sale,a mule appraised at $175, and 
has not shown any sufficient reason for not selling this as other prop- 
erty on time according to the order of the judge, in which way it is to 
be presumed it would have brought much more, and has also notshown 
that the mule sold for its full value, although for less than the appraise- 
ment. These things were certainly not the acts of a prudent man or 
faithful administrator; and, indeed, the record discloses such manner of 
dealing with the succession as might well justify the judgment of the 
court below in rejecting the executor’s commissions absolutely. As, 
however, there is another reason why he would not now be entitled to 
charge full commissions, that is that the administration is unfinished, 
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even if he shall ever be entitled to them, and as we do not wish to do 
this officer any injustice we will amend the judgment as to this item so 
as to make it one of nonsuit only. The executor may thus be afforded 
an opportunity to show some better reason than is disclosed in this rec- 
ord why he shall be entitled to charge in his own favor commissions 
for administration in the final account which he has been ordered to file. 

For the reasons assigned, it is therefore ordered, adjudged, and de- 
creed that the judgment of the parish court be amended so as to con- 
form to the views expressed in this opinion; that there be judgment of 
nonsuit orly as to the item of executor’s commissions for administra- 
tion; that the executor be charged with one hundred and fifty dollars 
for meat not accounted for instead of one hundred and sixty-two dollars 
as fixed by the parish court; that the executor be credited with ten dol- 
lars on account of the item for expenses of forty-six dollars and fifty 
cents, which was wholly disallowed by the parish court; that the sum of 
two dollars be allowed the executor for the account paid J. J. Butler, J. 
P., for affixing seals instead of twenty-one dollars and thirty cents, as - 
allowed by the parish judge; that the sum of ten dollars be allowed the 
executor on account paid M. M. Grady, recorder, for raising seals, tak- 
ing inventory, and swearing appraisers, instead of thirty dollars, as al- 
lowed by the parish court; that the item of twenty-five dollars for 
attorney for absent heirs be altogether rejected instead of being reduced 
to ten dollars, as was done by the parish court; and that, as thus 
amended, the judgment of the parish court be in all respects affirmed. 
It is further ordered that the succession pay the costs of this appeal. 


No. 663. 
T. B. Jorpan & Co. vs. M. & A. ANDERSON. 


When husband and wife are co-defendants in a suit they may be legally served by a 
citation to each, or to the husband alone. 

When husband and wife are co-defendants he sufficiently authorizes her, by appear- 
ing in the suit, and aiding her in her defense. 

A debt contracted by the wife, or by her husband with her consent, which inures to 
the benefit of her separate property, is binding on her. 

A mere change in the form of a debt does not work a novation. 

A party can not introduce evidence inconsistent with his pleadings. 

A surety can not benefit by an exception personal to the principal. 


PPEAL from the Tenth Judicial District Court, parish of Caddo, 
Looney, J. 
J. W. Jones and Land & Taylor, for plaintiffs and appellees. 
A, W. O. Hicks, for defendants. 
The opinion of the court was delivered by 
Eaan, J. The plaintiffs sue upon promissory notes given for the price 
-of materials and workmanship used in constructing a brick building 
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upon the property of the wife, one of the defendants, and also claim 
the privilege accorded by law upon the building. The defendants ex- 
cepted that they were not properly cited. They were sued solidarily, 
and citation served upon each personally as it was addressed to each 
separately. This was good citation and service had they not been hus- 
band and wife (C. P. 178, 190), or had the wife been separated from bed 
and board. C. P. 193. 

Code Practice, article 182, provides that if the defendants are husband 
and wife a single citation and copy of petition are sufficient, and article 
192 that if the petition and citation are directed against a married 
woman not separated from bed and board from her husband the service 
may be made by delivering to either husband or wife, or at the domicile 
in the usual way. 

The fact that plaintiff did not avail himself of the privilege accorded 
him by law of giving and serving but one citation to both husband and 
wife does not make it bad as to her. In this instance the issuance of 
two citations was proper. The husband was cited, not in that capacity 
only, but as a co-obligor. The defendant, B. Anderson, was not sepa- 
rated from bed and board from her husband. Had she been, however, 
the citation and service in this case would have been good, and not 
having been, it is equally good. Both she and her husband were cited. 
It was sufficient. They subsequently answered, whereby, it is claimed, 
defects of citation or service were waived. 

It is unnecessary to pass upon the effect of answer in this case “ under 
protest,” as the parties were legally cited. The wife answered separately, 
denying all the allegations of plaintiff not specially admitted. She ad- 
mitted her signature, but set up that she was then and at the time of 
signing the obligation sued on, the wife of her co-defendant, and that 
her signatures were obtained without the authority of her husband and 
without consideration. The husband filed a separate answer, denying 
all allegations not admitted, admitted his signature as surety for his 
wife, set up her want of capacity to contract the obligations sued on for 
the reasons stated in her answer which he adopted in this respect as his 
answer. He further averred that he had received no consideration for 
the contract, and prayed that plaintiffs’ demand be rejected. The answers 
also claim the payment of fifty dollars on the contracts. 

It is objected that.the wife was not properly authorized to defend the 
suit and stand in judgment, because the judge had no power to authorize 
her unless the husband had refused. His appearance and adoption of her 
answer and assistance in the defense is sufficient authorization, if the 
judge had made no order of authorization. 

The husband claims that his wife is not bound, and that he being sued 
as her surety is not bound unless his principal is. The law is that 
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suretyship can only be given for the performance of valid contracts. A 
man may, however, become surety for an obligation from which the 
principal debtor might be discharged by reason of an exception merely 
personal to him; such as being a minor or a married woman. C. C, 3036; 
16 An. 445. 

It is urged that, although the plaintiffs’ debt is for workmanship and 
materials for the improvement of the separate property of the wife, the 
husband had the administration of her property, and the debt is one of 
the community and not hers. It is true that the presumption of the law 
both as to debts and acquisitions made during the marriage is that they 
belong to the community, and hence it is well settled that to recover 
against a married woman it. is necessary to show affirmatively that the 
consideration inured to her benefit. 15 An. 352; 20 An. 229; 24 An. 95. 
We know of no law, however, and have been referred to none, which 
exonerates the wife from the obligation to pay for what does inure 
to her separate benefit or that of her separate property. The law of 
Louisiana treats marriage as a kind of partnership, from which, how- 
ever, is specially reserved the separate property of the spouses. It also 
permits the wife to retain or at any time to resume the administration 
of her own separate estate, and she retains as fully as if unmarried the 
jus dominii of it. From this it follows that she is clothed with all the 
incidental powers necessary or advantageous to the enjoyment of her 
separate property, among which is the right to erect buildings or make 
other improvements upon her separate lands. If these are paid for cut 
of the community funds the only result is that at the termination of the 
community she or her separate estate owes to the community the 
amount so expended. The improvements, however, are none the less 
her property, and if, as in this instance, they are unpaid for, that price 
is due directly from the wife to the person making them. That the 
husband chose to bind himself individually also by no means diminishes 
or changes the wife’s obligations. 

It is well settled that buildings and other improvements made during 
the marriage upon the separate lands of the wife belong to her as to any 
other owner of the soil, and not to the husband or to the community. 
The doctrine “ cujus est solum ejus est usque ad celum,” applies to her 
equally with any other proprietor. The disabilities under which the 
wife rests under our law are that she can not, contract without the 
authorization of her husband or of the judge, and that she can not bind 
herself as security or otherwise for a debt of her husband or of the 
community, and can not alienate her dotal property. Aside from those 
disabilities, as we have said, she may lawfully contract, as for the benefit 
and improvement of her own separate property. 

In the case at bar she and her husband, who, it seems from the 
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evidence, she permitted to administer her property, and who, therefore, 
aside from his marital duty, had a personal interest in the development 
and improvement of valuable unimproved real estate of the wife in the 
city of Shreveport, that it might become a source of revenue, besides 
being enhanced in value otherwise, contracted with the plaintiffs, build- 
' ers and material men, to erect a brick building upon this property at an 
agreed price, which was subsequently enhanced to the extent of two 
hundred dollars for additions to the work. There was a written notarial 
contract signed by all the parties, the husband signing with the wife. 
This was sufficient authorization, 17 An. 204; 19 An. 48; 21 An. 396, 
even were it not otherwise abundantly shown by the evidence in the 
record that the contract was made and the work done with the express 
authorization of the husband, who himself superintended the work in 
the exercise of his administrative power as such. The husband had 
nothing to serve as a basis of credit, and he was not credited; all the 
property in their possession belonged to the wife or to her and her minor 
child by a former marriage with Gilfillan. It is not pretended that the 
work was not needed or of advantage to her separate estate, and the 
pretense that she did not authorize it or was not herself authorized is 
wholly unsupported by the evidence. After the completion of the work 
the husband and wife signed another instrument which is in evidence in 
which they acknowledged the completion of the work in compliance 
with the contract of plaintiffs, and recited the fact that they had the 
same day given the notes sued on for the unpaid balance of price. This 
with the other written and parol evidence in the record disposes of the 
argument that there was a novation of the debt. Novation is never 
presumed; and so far from having been proved, the evidence in this case 
shows nothing more than a change in the form of the evidence of the 
debt. The original debtor contracted no new debt, nor extinguished the 
old one. No new debtor was substituted for the old one, who was not 
discharged, and the creditor was the same. C. C. 2189, 2187; 8 M. 431; 9 
M. 187; 6 N. S. 568; 16 La. 140; same, 487; 11 An. 547; 14 An. 54; same, 93. 

If the wife were incapacitated to make the contract in question, she 
would not be benefited. Under such circumstances, she could not retain 
and enjoy the benefit of plaintiffs’ labor and materials without paying 
for them. C. C. 1793; 13 An. 14; 16 An, 217; 23 An. 409. These principles 
were reviewed and «ecognized in the unreported case of Wolfe & 
Cerf vs. Harvin, recently decided by us in New Orleans. Her incapacity, 
if it existed, would not enable her to commit a fraud. 6 An. 56. ‘That 
incapacity, as we have seen, is not universal and absolute. In the cases 
to which it does not extend, the capacity of women is not affected by 
marriage. 2 An.1,10, 433. Her husband’s authorization is not required 
to the acts necessary for the administration of her paraphernal property. 
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Her right of administration would be a vain thing if she could not with- 
out her husband’s authority pay debts incurred for her separate prop- 
erty. For such debts she may sign notes or drafts without her hus- 
band’s authority; a fortiori then, with it. 14 An. 676. Had there been 
any want of original authority, as we have seen there was not, the sub- 
sequent execution by the wife and husband of the receipt or instrument 
reciting the contract and acknowledging its completion and the execu- 
tion of the notes used or given for its price is sufficient ratification of it 
to bind her. 4 An. 163; 5 An. 369. 

The fact that the lot of ground upon which the building in question 
was erected belonged in indivision to the wife and her minor child of a 
former marriage, does not affect the question. One of two joint pro- 
prietors may make and enjoy improvements on the common property, 
and that fact is only important when it comes to a settlement between 
the joint proprietors, the one making the improvements being in any 
event entitled to reimbursement, without which the other can not share 
the resulting benefit. 6 N.S. 616; 10 An. 255. For the purposes of this 
case it is therefore the same as if the whole property belonged to the 
wife. The improvements made by the plaintiffs having inured to her 
separate benefit, and that of property which she held separate from 
her husband, the court below did not err in refusing to receive the 


evidence of the wife that she was coerced by her husband into signing the 
contract with plaintiffs. No such issue was made, and such evidence 
would have been inconsistent with her allegation that her husband did 
not authorize the contract. 


The husband’s defense is, to say the least, a singular one. It is sub- 
stantially that his wife is not bound because this isa debt of the com- 
munity and not her own; and that he is not bound because his obligation 
is simply that of surety for his wife, who not being bound, he is not. His 
argument proves too much. If the debt be that of the community, and 
the wife be not bound, he is as its head and master; and if it be not that 
of the community (as we have seen it is not), then by his own admission 
and acts he is bound as surety. 

According to the argument urged for the defense, the plaintiffs, after 
furnishing the materials and doing the work, and after its acceptance by 
the defendants, would be still held suspended in the anomalous condi- 
tion of having contracted with no one and having no one bound to them 
for the price. This is neither just nor legal. The privilege was pre- 
served by registry. It was not lost by novation, because, as we have 
seen, there was no novation. There was judgment in the court below 
against the defendants in solido for the amount of the plaintiffs’ de- 
mand, with recognition of their privilege, as claimed, upon the building 
erected by them. It was correct, and is therefore affirmed with costs of 
both courts. 
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